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AMENDED COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTION 


1. This Court has jurisdiction by virtue of the provisions of Title 28, 


Sections 1346(a)2. 1361. 2201 and 2202. United States Code. and the 


Constitution of the United 


in the State of 


3. Defendant. ROBERT S. MC NAMARA, is now and was at all 


times hereinafter mentioned, the duly appointed and acting Secretary of 


For 2 number of years prior to the 24th day of January, 1963, 
zmployed by firms or corporations which contracted 

with the United States to supply goods, materials and services to the 
Department of Defense, as a Sales Engineer. As such Sales Engineer Plain- 

epresented these firms and corporations in their dealings with the 
United States. specializing in this aspect of their work. He had developed 
a knowledge end expertise in connection with such representation which 
enabled him to command a salary and position considerably more remun- 
erative and beneficial than that of a Sales Representative or Engineer 
engaged solely in civilian activities. Essential to the performance of this 
type of activity by the Plaintiff was a right to access to information, other- 
wise classified by Defendant under the provisions of a Regulation denom- 
inated Department of Defense Industrial Security Manual for Safeguarding 
Classified Information and withheld from “unauthorized persons by the 


Defendant under a Regulation denominated by the Defendant as the Indus- 
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trial Personnel Access Authorization Review Regulation. Plaintiff. during 
all times hercin mentioned, held an Access Authorization granted by 
Defendant, which wuthorized him, in connection with his dutigs as a Sales 


Engineer, to have access to certain types of classified information up to 


and including that classified by the Defendant as “Secret”. 


5. On or about 24th day of January, 1963 the Piaintiff wes employe 


by Melpar, Inc. to manage its Houston, Texas office, having 


ization to secret information of the United States, under the Regulations, 
aforesaid. The position which the Plaintiff held with Melpar. Inc. required 
him to continue his activities as a Sales Engineer in connection with that 
concern’s dealings with the United States, and therefore, ies that he 
possess an authorization from the Defendant to have access to| classified 

. 


information up to and including “Secret”. 


6. On or about the 24th day of January 1963. the Defendant pur- 
porting to act under the provisions of Executive Order 10501, dated Nov- 
ember 9, 1953, 18 F.R. 7049, as amended by Executive Order 10816, 14 
F.R. 3777, dated May 8, 1959, and Executive Order 10865, dated July 28, 
1960, and under the provisions of the Access Authorization Review Regula- 
tion, aforesaid, issued by the Defendant, allegedly pursuant to the authority 
vested in the Defendant by the Executive Orders. aforesaid, suspended 
Plaintiff's Access Authorization to information of any kind classified by 
the Defendant. Subsequently Defendant, after a hearing as prescribed by 


the Regulation aforesaid, revoked Plaintiffs Access Authorization. By 
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reason of this action on the part of the Defendant Plaintiff was discharged 
from ‘his employment by Melpar, Inc., and has been ever since and is now 
precluded from employment in his chosen field of endeavor, and has by 
reason thereof been deprived of a substantial property right in his chosen 


yor. 


7. Defendant in suspending, and in later permanently revoking Plain- 


tiffs Access Authorization to information classified by the Defendant, 
acted upon 2 report made to the Defendant alleging that the Plaintiff 
had been guilty of a technical violation of the Department of Defense 
Industrial Security Manual for Safeguarding Classified Information, afore- 
said; a violation which did not in any way involve any criminal conduct 


nor any violation of the espionage laws of the United States. 


8. In purporting to act under the provisions of the Executive Or- 
ders; aforesaid, and of the Regulations, aforesaid, promulgated by Defend- 
ant, the Defendant deprived the Plaintiff of his property rights in his cho- 


sen field of endeavor without due process of law in that: 


(a) Plaintiffs authorization to have access to information by the 
Defendant was initially suspended without opportunity for any hearing 
whatsoever and without any valid administrative determination which, had 
the regulations been valid, would have justified a revocation. 

(b) Defendant pretended to accord to Plaintiff a hearing, there- 
after, while the suspension continued, and while the Plaintiff continued 
to be denied his property rights in his chosen ficld of endeavor, which 
hearing, however, was not in fact a due process of law hearing, in that 

(1) The designated Hearing Officer, known as the Field Board, 


was'an employee of the Department of the Air Force loaned to the De- 


fendant, to conduct hearings, without any authority in law whatsozver to 


conduct and hold hearings. 


(2) The Field Board or Hearing Officer designated! to hold 


such hearings, had no power or authority to compel t 


witnesses; that is neither he nor the Defendant in these proceedings. 


any authority to subpoena witnesses either for Plaintiff, or for the 
ant. 


(3) The so-called Field Board, had no power whatsoever to 


administer oaths to witnesses appearing before the Board and was.re 


to the necessity of “warning” witnesses that their testimony was subj 
| 


the provisions of Section 1001, Title 18, United States Code. 2 criminal stat- 
ute having no reference to perjury. 


(4) The so-called Field Board, had no authority to compel 
witnesses to answer questions, or to produce documentary evidence. In 
this case, this lack of authority denied to the Plaintiff the right to require 
his accusers to produce documentary evidence, which they refused to pro- 
duce during the hearing, and to answer questions which they refused to 


: . | 
answer during the hearing. 


(5) While the Plaintiff was accorded the opportunity to argue 
his case before the so-called Hearing Board, he was denied the opportunity 
or right to examine the report or proposed decision of the Hearing Board, 
which was supplied to the “Central Board”, the Board finally authorized by 
the Defendant’s Regulations to grant, deny or revoke Access Authoriza- 
tions. All that was accorded to the Plaintiff was advice from the! “Central 
Board”, that it proposed to issue an order permanently revoking his Access 
Authorization. He was then accorded the right to appear before that 


Board and argue his case, but without the benefit and advantage of the 
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report of findings of the Field Board. Thus the Central Board could have 
revoked his Access Authorization while the Field Board recommended to 
the contrary. In addition, the Central Board considered matters to which 
the Plaintiff had no access, as there was available to the Central Board 
documentary evidence that the witnesses refused to supply to Plaintiff 


during the hearing. 


(6) The proceedings placed the burden of proof on the Plain- 


tiff that he was not guilty of a technical violation of the Industrial Access 
Authorization Review Regulation, rather than on the Defendant, who 


sought to suspend and revoke a right already in existence. 


(7) The Defendant had no substantive evidence to support 
the allegation of a technical violation of the > regulation by t the Plaintiff, 
and the Board, under the Regulation, was authorized to make a decision 
regardless of whether or not such decision was supported by substantive 


evidence. 


9. Although Plaintiff believed that the Executive Orders and Regu- 
lations aforesaid, did not accord to him a due process hearing, he never- 
theless went through the motions. He sought, and by legal action, forced 
the Defendant to supply him with a Statement of Reasons, and an oppor- 
tunity for a hearing; he participated in a hearing on the question of 
whether or not the suspension then in existence should be made perma- 
nent; he filed a brief with the Hearing Board; he asked for and had a hear- 
ing before the Central Board; and in all other respects has exhausted any 
alleged administrative remedy which it could be claimed had been accorded 


to him. 


10. That by reason of the conduct of the Defendant aforesaid, Plain- 


tiff has been denied his property right, the right to employment in his 
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chosen ficld of endeavor, without due process of law. 


ant restores Plaintiff's Access Authoriz: tion toi 


injury to Plaintiff is, therefore, irreparab 
remedy at law. 
WHEREFORE, the Plaintiff de 
(a) Declaring the acts of Defend 
Plaintiffs Secret Access Authorization to information 
ant, illegal, void, null and of no effect. 


(b) Requiring the Defendant to restore the Plaintifl's securi 
clearance and Secret Access Authorization to information cl 


Defendant as an employee of Melpar. Inc. 


(642-66, R.4] 
ANSWER TO AMENDED COMPLAINT 


Now comes the defendant. the Secretary of Defense of the United 
States, by his attorney, and in answer to the amended complaint herein 


filed, says: 


First Defense 


1. The defendant admits that the Court has jurisdiction over thi: civil 


action. 
2.-3. The defendant admits the allegations contained in paragraphs 


l 
2 and 3, inclusive, of the complaint, except that “Acting™ should be “acting.” 
4. Answering the allegations contained in paragraph 4 of the complaint, 


the defendant alleges that as of January 24, 1963 plaintiff had been em- 
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ployed by Philco for approximately one year, he having commenced his 


employment with Philco in January, 1962; admits that plaintiff was em- 
ployed by Philco as 2 Senior Technical Representative; and alleges that in 
1956 plaintiff was granted a “Secret” access authorization. The defendant 
further admits that as 2 Philco employee plaintiff served as a representative 
of Philco in its contractual dealings with the Department of Defense. The 
defendant lacks knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in the third and fourth sentences of 
paragraph 4 of the complaint. The defendant denies the other allegations 
contained in paragraph 4 of the complaint. 

5. The defendant admits the allegations contained in the first sentence 
of paragraph 5 of the complaint, except the allegation describing the title 
of plaintiff's position with Philco as to which the defendant alleges his 
belief that the title should be Senior Technical Representative. The defend- 
ant lacks knowledge or information sufficient to form a belief as to the 


truth of the other allegations contained in paragraph 5 of the complaint. 


6. The defendant admits the allegations contained in the first sen- 
tence of paragraph 6 of the complaint, except the charactcrizations “pur- 
porting” and “allegedly, which characterizations the defendant denies; 
the ‘reference to the defendant as the suspending authority, which should 
be the Assistant Chief of Naval Material. The defendant admits the allega- 
tions contained in the second sentence of paragraph 6 of the complaint. 
The defendant lacks knowledge or information sufficient to form a belief 
as to the truth of the other allegations contained in paragraph 6 of the 
complaint. 

7. The defendant denies the allegations contained in paragraph 7 of 


_ the complaint. The defendant particularly denies plaintiff's characteriza- 
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8. The defendant denies that the plaintiff has been deprived of pro- 
perty rights without due process of law. 

8(a). The defendant admits that plaintiff was not accord ae 2 hearing 
prior to the suspension of his access authorization. The defendant denies 
the other allegations contained in beara 8(a) of the complaint. 

8(b). The defendant denies the allegations contained in paragraph 
8(b) of the complaint. 

8(b)(1). The defendant admits that the hearing officer, also known 
as the field board, was an employee of the Department of the ‘Air Force 
assigned to the Department of Defense to conduct hearings. The te 
ant denies the other allegations contained in paragraph 8(b)(1) of the com- 
plaint. 

8(b)(2).-S(b)(3).. The defendant admits the allegations contained in 
paragraphs $(b)(2) and 8(b)(3) of the complaint. 

8(b)(4). The defendant admits the allegations coneaneae in the first 
sentence of paragraph S(b)(4) of the complaint. The defendant denies the 
other allegations contained in paragraph $(b)(4) of the complaint. 

8(b)(5). The defendant admits the allegations contained in the first 
sentence of paragraph $(b)(5) of the complaint; denies the allegations con- 
tained in the second sentence of paragraph $(b)(5) of the complaint: ad- 
mits the allegations contained in the third an¢ fourth sentences of para- 
graph 8(b)(5) of the complaint; and denies the allegations contained in 
the fifth sentence of paragraph $(b)(5) of the complaint. 

8(b)(6). The defendant denies the allegations contained in paragraph 


8(b)(6) of the complaint. 


8(b)(7).. The defendant denies the allegations contained in paragraph 


8(b)(7) of the complaint. 
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9. Answering paragraph 9 of the complaint, the defendant admits 
that the plaintiff has exhausted his administrative remedies. The defend- 
ant lacks knowledge or information sufficient to form a belief as to the 
nature of plaintiffs beliefs as expressed in the first sentence of paragraph 
9 of the complaint. The defendant admits that plaintiff filed suit on 


March 7, 1963 as alleged in the second sentence of paragraph 9 of the 


complaint, but alleges that the case became moot and was dismissed upon 


the issuance to plaintiff of a Statement of Reasons on March 21, 1963. 
The defendant admits the other allegations contained in paragraph 9 of 
the complaint. 

‘10. The defendant denies the allegations contained in paragraph 10 


of the complaint. 


Second Defense 


The complaint fails to state a claim upon which relief can be granted. 


Third Defense 


The granting or denial of access to classified defense information is 
an Executive function and this Honorable Court has no authority to act 
in the stead of Executive officers in making such determinations. 

WHEREFORE, the defendant, having fully answered the allegations 
contained in the numbered paragraphs of the amended complaint, prays 
that the amended complaint herein be dismissed, with costs taxed against 


the plaintiff. 


1] 


[Caption Omitted in Printing} 


[643-66, R.10] 


“MOTION FOR SUMMARY JUDGMENT 


pach Plaintiff herein, the ceptioned 
been eon LORS for the purposes of further procecdir 
herein, by his attorney, Robert Sheriffs Moss, upon 

1. the pleadings herein; 

2. the transeript of proceedings 


before Defendant's representative, the Washington Indus 


Personnel Access Authorization Field Board, indexed as to Gates 


and the case involved, and Government's Exhibit A, thereto, 
which are attached hereto and marked Exhibit A and Exhibit A-1 
respectively; 

3. the Notice of Suspension, Statements) of Reasons, 
and Answers of Plaintiffs upon which the proceedings aforesaid 
were based, which are indexed and attached hereto, and marked 
collectively as Exhibit 5. 

* 4. the applicable executive orders and regulations 
of the Defendant, attached hereto and marked collectively as 
Exhibit C; 

‘SE the correspondence with and Sensor oes of argu- 
ment before Defendant's representative, the Central Industrial 
Personnel Access Authorization Board, indexed Aa BSIAEa 
hereto, and marked collectively as Exhibit D; and: 

6. motions to reopen cases for purpose of obtaining 


possession of and consideration of the Poole letter and related 


correspondence, and correspondence with the Secretary of Defense 
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Gecisions, indexed and attached hereto, 
Exhibit E; an 
7. the statement of material facts as to which Plain- 


contenés there is no genuine issue, annexed 


moves the Court for an order pursuant to Rule 56 of the Federal 


Rules of Civil Procedure and Rule 9 of the Rules of this Court, 


@irecting that summary judgment be entered in favor of each 
, and for such other and further relief as the Court 


may Geem just. 


Dated July /7% 
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INDEX TO EXHIBIT A -- 
TRANSCRIPT (AUTACHED) 


NOTE: Attached hereto is the Stipulation under the terms ‘of 


which separate proceedings were to he held in both the Taglia 

and Becker cases, excepting that testimony taken in the Becker 
ls 

case, applicable to the Taglia case, was to be consid 


if taken on deposition. 


Transcripts applicable to both cases under this caption: 


Ee 


WASHINGTON INDUSTRIAL PERSONNEL ACCESS 
AUTHORIZATION FIELD BOARD 


In the Matter of the Application ) 
for 
Access Authorization ) OSD 63-174 
of 
LED GEORGE BECKER : ) 


In the Matter of the Application ) 
for , 
Access Authorization ) OSD 
of 
JAMES JUDE TAGLIA ) 


63-131 


; 
| 
| 


As follows: 
A ieceeiint Sas Gene we, 2E55, Ge 2 thru 49. 
2. Yranscript July 8, 1963, pp- 1 to 209. 
= eransespe July 9, 1963, pp. 209 to 450. 
franscript f July 10, 1963, pp. 450 to 694. 
Transcript f July 11, 1963, pp. 694 to 768. 
Transcript for July 12, 1963, pPp- 768 to 987. 


Transcript for July 17, 1963, pp. 987 to| 1226. 
| 
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fTranscript for 18, 1963, 1226 to 1431. 
Transcript 19, 1963, 1431 to 1481. 
Transcript 1963, 1481 to 1685. 
Transcript 1963, 1685 to 1881. 
1963, 1881 to 2081. 
1963, 2081 to 2159. 

1963, pp. 2159 to 2378. 

1963, pp. 2378 to 2588. 

1963, pp. 2588 to 2635. 

17. : i August 1963, pp. 2635 to 2768. 


franscripts applicable to the Taglia case only under the caption: 


WASHINGTON INDUSTRIAL ONNEL ACCESS 
AUTHORIZATION 


In the Matter of the Application 

for 
Access Authorization OSD 63-131 
of 
JAMES JUDE TAGLIA 
As follows: 
A-l Transcript February 27, 1964, pp- 50 to 87* 
A-2 Transcript February 28, 1964, pp. 87 to 103 


A-3 Transcript for March 2, 1964, pp- 103 to 201 


A-4 Transcript Bpril 16, 1964, pp. 201 to 205 


*The first 50 pages are in No. Il supra. 
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| 
| 
| 
Trans¢eripts cpplicable to the Becker case only under the caption: 


WASHINGTON INDUSTRIAL PERSONNEL ACCESS 
AUTHORIZATION FIELD BOARD 


In the Matter of the Application ) 
for : 
Access Authorization ) OSD 63-174 
of i 
LEO GEORGE BECKER ) 
As follows: 


B-l Transcript for April 16, 1964, pp. 2768 to 2772. 


NOTE: Only one copy is being filed herewith and copies are not 
being served on Defendant. Defendant has the originals of the 


transcripts. 
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STIPULATION 

'WHEREAS the above-entitled proceeding has been set for trial on 
July §, 1962: and 

iWHEREAS Counsel for the Department of Defense has moved the 
Field Board to consolidate the proceeding in this case with the proceeding 
in the case of James Jude Taglia on the principal ground that, as the Gov- 
ernment does not have the power to subpoena witnesses, it may be diffi- 
cult, if not impossible, for the Government to induce witnesses who are 
in a'position to testify as to matters in issue in both of the cases aforesaid 
to testify twice; and 

WHEREAS in the interest of permitting the witnesses to appear only 
once, and then in these proceedings, the parties have agreed to permit the 
testimony of the witnesses applicable to both cases, as well as the testi- 
mony of the witnesses applicable solely to the Taglia case, to be taken 


during the proceeding in this case for use in the proceeding on the James 


Jude Taglia case, when that case is set for proceeding now, therefore, 
* 


It is stipulated and agreed by and between the parties hereto, through 
their respective counsel, as follows: 

1. Separate proceedings are to be held in this case and in the James 
Jude Taglia case; this case to be heard on July 8, 1963. 

' 2. In this case the parties shall be permitted to take the testimony 
of all witnesses who accept a party’s invitation to appear, and do appear 
at the proceeding in this case, subject to cross-examination by the other 
party, even though such testimony may be applicable solely to the James 


Jude Taglia case. 
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3. However, the testimony of witnesses as to matters relating solely 
to the Taglia case shall not be considered by the Field Board in mnaking 
its decision in this case. 

4. Direct and cross-examination of witnesses in this case 
scribed by the official court reporter, may be offered and received in evi 
dence in the case of James Jude Taglia, as if taken on deposition for 
in those proceedings, provided, however, that an 
bears solely on the matters in issue in this case shall not be received in evi- 
dence or considered by the Field Board in the proceeding of the case of 
James Jude Taglia. 

5. Nothwithstanding this Stipulation. the testimony of any witness, 
whether applicable to this case, to this case and the Taglia casé, or solely 
to the Taglia case shall be subject to objections made by either party. in- 
cluding but not limited to objections as to relevancy, materiality and com- 
petency. 

As the matters referred to in this Stipulation were applicable to the 


James Jude Taglia case and to this case, this Stipulation has been executed 


in duplicate, and the duplicate original thereof shall be filed in the James 


Jude Taglia case to the extent that it affects the proceeding in that case. 


Dated at Washington, D. C., this 5th day of July. 1963. 
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EXCERPTS FROM TRANSCRIPT (OSD 63-174 and OSD 63-131) 
{Filed as 2 part of Exhibit A to Appellant’s Motion for Summary Judgement] 
s 2 * 


[11S] MR. MOSS: Before we go any further, I think that I should 
invite the attention of the Board to a change in our plans. We consented 


this morning to the witnesses being present with their attorneys. We are 


remains that we now withdraw that consent. We will not consent to the 
witnesses having counsel present with them as their alter egos. 

MIR. DAVIS: Under those circumstances I should like a ruling from 
the Board whereby witnesses who desire to have their counsel present 
while testifying may have counsel present. 

MR. ROCHE: Again, I refer to the portion of the directive which 
controls the procedure in such matters. My authority in that area is 
restricted. Again, I will contact [119] superior authority and request an 
interpretation of that provision of the directive so that I may provide the 
transcript with a ruling and with an indication that I have sought advice 
from higher authority. 

'MR. MOSS: Well, so that there is no misunderstanding, we not only 
withdraw our consent, but we firmly object to any departure from the 


regulations or the directive which would permit witnesses testifying at this 


hearing to have their attorneys present. 


zs & * 


{132] ROBERT C. BYRNES 
CROSS-EXAMINATION 


BY MR. MOSS: 
'Q. The 34 verbatim pages, Mr. Byrnes, that were turned over to you 
by Mr. Applegate, were they marked in any way at the time you received 


them? A. Yes, sir. They were. 
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Q. And how were they ma arked? A. They had a Se cret ste mp on 


them and also the provisions of the Espionage Statute. 


Q. And where was that placed on the documents? A. I believe at 


the bottom of them as I recall. 
Q. On each page of the 34? A. Yes. sir. 
Q. And it was just at the bottom of them? A. Yes, 


Q. Wasn't there also a stamp Secret at the top of the p 


that I recall, sir. : 


aie) : 


Q. Now, you say that you received 22 carbon copy pages; th 
stituted, did I understand you, two copies of the same SESE ) 
each? [133] A. Yes, sir. There were 1] pages, two copie 
totaling 22. 

Q. So that actually the material that—the copies that am got, then, 
totaled 11 pages. A. That is correct. | 

Q. Of material. A. Yes, sir. | 

Q. Three of which you stated were duplicates—w ey exact copies 
of three of the 34 verifax pages? A. The information was identical. 

Q. Was it an exact copy? A. Yes. sir. I would say that it was. 

Q. Do you remember now? A. Yes, I do. | 

Q. It was an exact copy. A. That is correct. 

Q. Where is that ool now that was turned over to you? A. It 


is in the custody of the F.B.I. 


Q. The Federal Bureau of Investigation still has the original verifax 
copies as well as the carbon copies. the two sets of carbon copies. A. 
That is correct. | 

Q. Is there any reason why you can’t produce those copies for exam- 
ination and comparison here, Mr. Byrnes? [134] A. Subject to the 
instructions of the Department of Justice. I cannot produce them. No, 


sir. 
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Q. Have you requested permission to produce them? A. I have not. 

Q. Do you know whether the Department of Defense has requested 
permission to have then produced at this hearing? A. I do not. 

Q. Now, you have stated that you compared the 42 different pages 
that comprised the material turned over to you by Mr. Applegate, that is, 

, 34 verifax pages and 6 copies, carbon copies of other pages of material. 
Can you tell us whether or not those eight pages were numbered? A. 
They were not numbered. 

Q. Were any of the 34 verifax pages numbered? A. No, sir. 

Q. Did there seem to be any relationship between the eight addi- 
tional carbon copies and the 34 verifax pages? Could you tell, for exam- 
ple, whether those additional eight pages should fit in some place in the 
34 or were additional to the 34? Av Well, as I said, they were unnumbered 


pages. 


[135] Q. Could you tell by an examination of context as to 


whether or not they were continuations of pages in the 34? A. Do you 
mean an examination of these pages against the original documents? 

Q. Yes, against the 34 Verifax. A. No. They were not continuous 
or consecutive. 

Q. And they didn’t fit any holes in the 34 pages? A. That is cor- 
rect. 

Q. In other words—well, were they related to the 34 pages? Were 
they the same type of material? A. Well, they related to budgetary mate- 
rial. 4 . - . ° 

Q. Well, were they the same type of material that the 34 pages were? 
A. Yes, sir. 

Q. Now, can you tell us what kind of material was in those 34 pages, 


in the 34 Verifax pages? What kind of material? 
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MR. DAVIS: I am going to object unless that question 
to elicit a general response here. We are not 
information into this record. 

MR. MOSS: So far I haven't asked for any classified in 

MR. ROCHE: I am sure the witness is not quite about 
any information at this time. Being 

[136] THE WITNESS: Yes. 

BY MR. MOSS: 

Q. What I want to know is what is the typx 8) ' What d 
it consist of? Was it charts, graphs, sc | 
were pieces of equipment identified in one column. 
the same line there would be a total dollar pri 
other column on the same line there would be 
equipment. And generally they were the 

Q. In other words, th 
Verifax material for the moment, these 
of schedules. In the left-hand column you say they were items ° 
ment described. and when you say items of equipment, I SITES you are 

| 


referring to items of equipment which might be purchased by the Depart- 


ment of Defense. is that correct? A. Yes, sir. 
Q. Then there was a column that had number of units and then 
there was a column that had dollar figures in it. Was there anything at 
the top of those columns, Mr. Byrnes? A. Describing what branch of the 
armed forces they were being designated for, yes | 
Q. Well, were there any—were any years given? A. Yes, sir. 


{137] Q. Well, where was the year given? A. It was given in each 


column if there was more than one year designated for the eqhipment 


9? 


MR. MOSS: We would like to have this marked Applicant’s Exhibit 
No. G for identification. 

(The said document was marked Applicant's 
Exhibit No. G for identification.) 
BY MR. MOSS: 

Q. I show you a document which has been marked Applicant’s 
Exhibit G for identification, and which is purported to be stated on the 
cover page as details of the procurement section of. the Department of 
Defense FY 1964 Budget. And I ask you to examine it, please, Mr. 
Byrnes. 

MR. DAVIS: May it please the Board, I can see no possible relevancy 
for any document of this kind in this inquiry. The witness is testifying 
that he made a line-by-line comparison of the documents he recovered 
with two documents which were classified Secret by the Department of 


Defense. It is no part of the function of this Board to determine even if 


there were any question about the propriety of the classification of this 


document, no part of this Board’s function to determine whether or not 
this was properly classified. And again I repeat there is no—in no way 
admitting these documents were not properly classified. The point is it is 
completely irrelevant to this proceeding. 

{138] MR. MOSS: Let me say this if I may for the record, Mr. 
Roche. I would like to say it for the record. We have heard a lot here 
about this second document which we are now talking about and it has 
been conceded and admitted that that document was not marked at the 
time it was obtained by Mr. Taglia, nor was it marked until such time as 
Philco Corporation’s security officer, Transue, marked it Secret and they 


turned it over to the Department of Defense. 
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The accusation has been made that at least as to Taglia, and I sup- 
pose it is going to be made as to Becker if they can ever tie ecker into 
this second document, that they either knew or should have known that 
this material was classified information even thou, 

Now, what we are—what I am establishing and going 
either here with this witness or with other witnesses is that 
information that was contained in document B as well as thi 
A is bruited around all over the United States and is available 
lic and these people had no reason to believe whatsoever t these docu- 


ments were classified. ; 

Now, the purpose of this type of examination is to get from this wit- 
ness—you have ruled that we can’t see these documents. All ‘that there 
can be therefore before this Board is a general description of the kind of 


information the document contained. Our only way to meet th: 


have a [139] right to meet it, is to show similar information to Mr. 
on 


or whatever witness they produce that says that this informati 


fied, that that information was available generally to the public at that 


time and it is now generally available. 


Now, my question here to Mr. Byrnes is to ask him to look at this 
document and ask him if this doesn’t contain the same kind of informa- 
tion that was contained in document B. 

MR. ROCHE: Well. now, there was 2 question to Mr. Byrnes and 
that was to ask him whether or not he would examine the document. 

MR. MOSS: That is all. That is as far as I had gone before the objec- 
tion was entered. : 


MR. ROCHE: That is right. And now you just have, proposed 


another question as— 


MR. MOSS: That is correct. 

MR. ROCHE: And that question was, if it might be repeated— 

MR. MOSS: I haven't put it as yet. 

MR. ROCHE: I thought you had. 

MR. MOSS: No. I merely asked him to examine the document. 
That was the last question. 

BY MR MOSS: 

Q. Now, I invite your attention, Mr. Byrnes, to the charts set forth 

in this document as well as to the other [140] material in this document 


and ask you whether or not the information that you examined in docu- 


ment B as we are calling it was not of the same general kind and category 


as that information. 

‘MR. DAVIS: May it please the Board, I renew my objection. More 
than that, Department of Defense will stipulate that columnar schedules 
containing information, accurate or inaccurate, with respect to the Depart- 
ment of Defense are available in non-classified form. It is not necessary 
to produce this kind of question. We will cheerfully stipulate that such 
information is available. 

MR. MOSS: Well, then, I don’t see what we are doing here on docu- 
ment B. 

MR. DAVIS: Well, it will become apparent to you, Mr. Moss. It will 
become apparent. 

MR. MOSS: I am waiting for— 

MR. ROCHE: Would you like an answer to you question? 

MR. MOSS: I would like an answer to my question. 

MR. ROCHE: If you would like an answer to your question, then 


you may have it. 


MR. MOSS: Fine. 

Mr. Byrnes? 

THE WITNESS: I could not answer that question without making a 
direct comparison of this document against [141] the classified material. 

MR. MOSS: Well, at this time again we renew our demand that the 
government be required to produce document B so that that comparison 
may be made. 

MR. DAVIS: The government respectfully declines to produce B, 
which consists of excerpts from two secret Department of Defense docu- 
ments, and finds it somewhat difficult to understand how counsel can 
register a degree of righteous moral indignation when the Department of 
Defense wishes to keep the details of its budget secret from people who 
are not part of the Department of Defense. : 

MR. MOSS: Well, then, they shouldn't release it publicly and then 
try to accuse people of violations. | 

MR. DAVIS: Are you suggesting that this document was released 
publicly and given ligitimately to Mr. Becker or Mr. Taglia? : 

MR. MOSS: I am suggesting that this information was released pub- 
licly and was available to anybody who could read. | 

MR. DAVIS: That, sir, is contrary to the facts. 

MR. MOSS: Well, you just got through admitting— 

MR. DAVIS: I did not, sir. 

MR. MOSS: —that information of this type was available ‘generally. 

MR. DAVIS: Sir. let me point out the difference between what I 


was admitting and what you are suggesting, sir. 


[142] MR. MOSS: Well, will you do that so that we may under- 


stand. 
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MR. DAVIS: I am sure it is clear to you. 
MR. MOSS: What are you admitting? 
MR. DAVIS: I am admitting that estimates of what the Department 
of Defense might be spending or might contemplate spending are freely 
available to anybody who cares to guess. The information from the Pen- 


tagon, this is secret. 


MR. MOSS: Even though it is released through the Senate and House 


Committees in the hearings? 

MR. ROCHE: Is there any question before the witness? 

MR. MOSS: My motion was that the document B be produced so 
that'the witness could answer the question by compaing this information. 

'MR. ROCHE: And the Department counsel has stated that it is not 
available. -— 


MR. MOSS: Well, let me say this, that without the availability of 
the document B we are trying this case in a vacuum. 


se * 


[294] JOSEPH M. TRANSUE 
CROSS-EXAMINATiON 


BY MR. MOSS: 
' Q. Now, did you ask her to make that report in writing to you? A. 
I did. 
' Q. And did she subsequently make the report in writing? A. She 
did. 
Q. To you? A. To me. 
Q. Asa directive to you? A. To me at the Philco Corporation as a 
security directive. 
Q. And was this a typewritten report or was in long hand? A. This 


was a typewritten report. 
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Q. Did it contain any other information in it than a charge that 
there had been two previous security violations, the January and—the 
January and the March, 1962 documents? A. Yes. 

[295] Q. What other information did it contain? A. It contained 
information relative to the continued violation of the special agency 
instructions relative to the handling of information that brought about 
the incident on the 24th of May. ! 

She described in detail that there had been daily occurrances when 
the directives were violated up until that time: that she had been instructed 
by Mr. Becker to remove from the files, on a daily basis, this information 
which would be given to him only, and it was placed on his desk and 
remained there throughout the day. 

And she noted on occasions that not even the secretary. who did not 
have the clearance to have access to that, —that even she was hot there. 
and this was in a position where it could be compromised. 

Q. Do you have that letter, — A. I do not. 

Q. —Mr. Transue? 


Who has the letter? A. That was given to the corporation. 


Q. Although it was addressed to you? A. That's correct. It was 


addressed to me as security director. 

MR. MOSS: I would like to request that the Board ‘at this time 
require Mr. Transue to furnish that letter. 

[296] MR. DAVIS: May it please the Board, all powerful as we 
may be, I fail to sce how in the light of the Witness’s testimony, that he 
does not have the letter, he can be requested or directed or required to 
produce something which he doesn’t have. 

MR. MOSS: I submit that the letter. having been addressed to Mr. 


Transuc, is under his control and should be under his control. 
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MR. DAVIS: Well, counsel suggests a course which would remove 
the essence. Unless the witness has it under his control, he can’t very well 


produce it. 


“MR. ROCHE: Well, as Department counsel has stated, my authority 


is limited to the terms of the controlling directive, and I certainly cannot 
order the Philco Corporation to turn over any of its documents to this 
Board or to either counsel. 

My understanding, from the testimony of the witness, is that he 
addressed, or the letter was addressed to him in his capacity as security 
officer for the corporation. 

‘Since it is a corporation property, and as I gather from the evidence 
thus far, the request of the attorney for the applicants is denied. 

BY MR. MOSS: 

'Q. Mr. Transue, did you make a copy of that letter? A. I did not. 

[297] Q. Now, did the letter contain anything else besides what 
you have already testified to? A. Such as what? 

Q. Well, I am asking you. 

Did it contain anything else than a reference to the January, 1962 
document, the March 9, 1962 document, and what you have testified to 
as continued violations, alleged violations, of the information with refer- 
ence to the special agency? A. Yes. It contained a reference to the April 
the 6th violation which you have asked to have removed as an issue. 

' Q. Did it contain anything else, Mr. Transue, besides that? A. I 
have no idea as to what you are asking. 

Q. Well, Mr. Transue, you saw the letter. A. That’s correct. 

' Q. I’m asking you: Did it contain anything else? A. This contained 
a report of the incidents, as I have described, and that she was leaving-- 


had left Philco. 
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She did not say where she was working and that was the ¢o ntent of 
the letter. 


Q. The letter had nothing else in it, Mr. Transue? A. My answer to 


you will simply have to be this, that I do not have the letter with me. 


-_* * 


(335] Q. Did you ever report, other than to Mr. Maude, to any 
company official of Philco Corporation that Mr. Becker was violating coim- 
pany instructions with reference to your job, that is, your right to receive 
reports directly from security officers? A. In my summary of the entire 
matter, when I reported to the management, I included that in there. 

Q. Did you make a written report to the management? a I did. 

Q. Do you have a copy of that written report? A. I do not. 

MR. MOSS: I suppose it is useless for me to ask that 336) he pro- 
duce a copy of that report? | 

MR. ROCHE: The least you can do, Mr. Moss. is elicit 4 ruling. 

MR. MOSS: Well, I will elicit the ruling. | 

BY MR. MOSS: | 

Q. I will ask, first of all, Mr. Transue. will you produce a copy of 
that report? A. I do not have it to produce. : 

Q. Don’t you keep copies of the reports that you make in your files? 
A. Lhave answered your question, sir. 

I do not have it to produce. 

Q. You do not have it in your files? A. I do not, sir. : 

Q. You have no copies of it? A. I do not have a copy of it. 

Q. Who does have the original of the report? A. Ido not know at 
this particular moment. : 

Q. Who did you deliver it to? A. I delivered this to the manage- 


ment representative. 
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Q. What management representative? A. Well, it was delivered to 
the Legal Department. 

Q. Who, in the Legal Department, did you deliver it to? A. I 
delivéred it to the General Counsel's office. I don’t know who has it. 

{337] Q. And who was General Counsel at that time? A. Henry 
R. Nolte. 

Q. Is he still General Counsel? A. He is. 

'Q. Now, when you delivered it to the legal office, how did you 
deliver it? A. By hand. 

Q. By hand? 

‘Did you leave it with some individual in that office? A. Naturally. 

Q. Who was that individual? A. It was left right with the General 
Counsel. 


'Q. You mean you delivered it to Mr. Nolte? A. Picked up by him, 


yes. 
Q. Now, that is not an answer to my question. 
‘MR. MOSS: Will you please read the question again? 
' MR. ROCHE: Read the question and answer, please. 
(The Reporter read the last question and answer.) 
"MR. ROCHE: Is that what you meant, Mr. Transue? 
THE WITNESS: What was my answer? 
(The Reporter read the answer.) 
THE WITNESS: Yes, it was delivered to that office. 
' Whether Mr. Nolte picked it up or someone else, I cannot recall, but 


it was left with the General Counsel. 
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[338] BY MR. MOSS: 

Q. All I want to know is to whom, in that office, did you physically 
deliver or hand the report? A. This report was discussed among many, 
and it was left after the discussion. 

I cannot say that I handed it to anyone. 

MR. DAVIS: May it please the Board, — 

THE WITNESS: It was left there as a part of the recone 

MR. DAVIS: May it please the Board, I am going to object to any 
continuation of this line of examination. 

I am trying not to object, because it takes more time to get the objec- 
tions ruled on than it does to get the answers to the questions, 

But, surely, we have by now established that this witness does not 
have 2 copy of this report in his possession. and. therefore. cannot produce 


it. 


MR. MOSS: However, I have a right to know where it was and to 


whom he delivered it. 

This is within the realm of proper cross-eXamination, may it please 
the Examiner. | 

MR. ROCHE: Well, you do not have much further to g0. Why do 
you not continue on, Mr. Moss? 

BY MR. MOSS: 

Q. Will you describe the circumstances, Mr. Transue. [339] under 
which that report was delivered to the General Counsel's office? A. Yes. 
It was following a meeting, when I reported the entire investigation to 
management. 

Q. All right. Now, where was that reported? A. On the 6th floor 


of the Philco facility, Plant 2, C and Tioga Streets in Philadelphia. 


Q. And who was present at that meeting? A. Cavallaro, Jones, 
Berry, Nolte. 

Q. And did you have that written report with you in your hands at 
that meeting? A. At that meeting, —I gave it to them at that meeting. 

Q. Well, my question was: 

Did you have it with you at that time? A. Yes, when I- 

Q. In written form? A. That's correct. 

Q. Allright. At the end of that meeting it was turned over to that 
group, was it? A. That's correct. 

Q. So it wasn’t delivered to the General Counsel’s office? A. I did 
not say that it was delivered to him personally. 

Q. But you said that it was delivered to the General Counsel’s office, 
Mr. Transue. [340] A. I said that the General Counsel had it, to the 
best of my knowledge. 

Q. Well, the question is: 

Was it delivered to the General Counsel’s office? A. Not in his 
office, no. 

This took place in Mr. Jones’ office. 

Q. And when you left Mr. Jones’ office, you left the report there? 

Is that it? A. I did not take it with me, that’s correct. 

'MR. DAVIS: Perhaps the confusion is caused by the fact that the 
General Counsel and the Associate General Counsel were at the mecting. 

BY MR. MOSS: 

'Q. Now, this report that you made, did this concern—remember, we 
are again getting off base here, Mr. Transuc,—did this concern the January 
and March alleged violations or did this report contain the violation of 


security—I mean, of company instructions by Mr. Becker? A. Now, you 


have asked two questions there. 
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Which do you want to be answered by me. 
MR. ROCHE: No, he has not. He has asked whether the report 
pertained to two matters or did it pertain to simply one of those two 
matters, and weuld the Reporter please read the question? | 
[341] (The Reporter read the question.) 
MR. ROCHE: Did you understand the question? 
THE WITNESS: It referred to the company’s instructions, violated 
by Mr. Becker, as well as the incidents that we have talked Se here, 
the March and January. : 
BY MR. MOSS: 


Q. Did it refer to anything else? A. Yes. It referred to the May 


24th incident with the special agency. 


It referred to the April 6th incident that has been ruled out. 


Q. And is that all that it referred to? A. That is correct. 

MR. MOSS: I think that we are just about to a point where it would 
be convenient to take a break before I start a new line of inquiry. 

MR. ROCHE: We will resume— 

MR. MOSS: Oh, by the way, I also want for the record. before we 
do adjourn, to request that the Examiner instruct the witness to furnish a 
copy of that report. : 

MR. ROCHE: The same ruling is applied here as was applied to the 
previous request for a document, which is in the possession of the Philco 
Corporation, and the request is denied. | 


ee 
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{515} ROBERT BERRY 
CROSS-EXAMINATION 
BY MR. MOSS: 

Q. Now, it was after this August 10th meeting that you then went 
to Mr. Nolte, your boss, and said, “Look, we have got a serious problem 
here.” 

Is that correct? A. That is correct. 

‘Q. And when you said, “We have got a serious problem here” you 
meant Philco Corporation had a serious problem? A. I meant all involved 
had a serious problem. 

Q. But you were primarily interested in Philco Corporation’s stand- 
ing with the Department of Defense, were you not, and the contractual 
obligations that it had— A. Yes, I was an employee of Philco. 

Q. That is right. 

Now, then you said there was another meeting set up and this meet- 
ing was set up on August 21st? A. That is correct. 

'Q. So that if we go back and look at the document or at the Gov- 
ermment’s document, or, Exhibit A-1, which is dated August 16, 1962, 
this was prepared by you between the first meeting of August 10th and 
the second meeting of August 21st. 

Is that correct? A. That is correct. 

[516] Q. Now, between August 10th and August 21st, did you do 
anything with reference to this problem, other than to prepare this memo- 
randum? A. No—well, I talked to Mr. Nolte on several occasions. 


Q. But outside of talking to Mr. Nolte about the memorandum— A. 


I discussed the problem with Mr. Canfield, I am certain, with Mr. Jones, 


Mr. Cavallaro, and Mr. Transue. 
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Q. Well, now when you prepared the memorandum of August 16, 
1962, did that go through more than one draft? A. Yes, it did. 

Q. How many drafts did that one go through? A. I couldn’ t begin 
to tell you, Mr. Moss. Several. | 

Q. And each time you prepared a draft, what would you do with 
the draft? Submit it first to Mr. Nolte? A. No. It probably, if my work 
habits were the same then as I remember them to be now and as they are 
now and have always been, there were two or three drafts before I went 
in to see Mr. Nolte. ; 

Q. And then did you submit the drafts of those—say the ahird draft 
that Mr. Nolte looked at- A. I showed him how I had set it up and 
asked him if this was the way he wanted it. | 

He approved of it and I went back and put it in the final [517] 
form—had it typed in the final form. ! 

Q. But before that did you submit the draft to any body else besides 
Mr. Nolte? A. As I recall, I asked Mr. Jones and Mr. Transue to look at 
it and see whether or not I had accurately set forth the facts.: 

Q. Did you have the January—the July 17, 1962 Poole letter before 
you? A. Not at that time. : 

Q. Did you see the January —I mean, the July 17. 1962: Poole letter 


S 
at the August 10th meeting? A. did not. 


Q. Did you ever see the Poole letter? A. To my memory, I saw— 
now which—were there two letters from her or one letter or what? 
Q. Well, we are only aware of one letter dated July 17, 1962. 


I saw— 


| 
Q. There may have been others? A. I don’t know. To my memory 


I read a letter that she had written. 
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Q. Now, will you describe to us and tell us what the contents of 
that letter were? A. | really couldn't. 

Q. You mean you don’t recall what the letter said? [518] A. Only 
in general terms and not sufficiently to be able to testify to it. 

Q. Well, let's get what you do reca!l about it, Mr. Berry. 

Did it refer to the January 1962 document? A. Here I have to in- 
terject, Mr. Examiner. I was an authority for a client and I was working 
in an attorney-client relationship there. 

And I think that those documents have been claimed privileged and 
I don’t feel that I am released to discuss them if the company has not 


released them. 


MR. MOSS: A privileged communication of this kind between lawyer 


and client does not apply to company counsel. 
THE WITNESS: I am sorry—it does. 

“MR. DAVIS: May it please the Board, there are decisions, decisions 
in the California Federal Courts and decisions in the Pennsylvania Federal 
Courts providing that it does apply to company counsel acting in a capa- 
city as lawyer for the company. 

But I don’t think that Mr. Berry has to take that position before this 
Board in any case. 

The Government has made a formal demand for the production of 
that letter. Philco has declined to turn it over. 

If this witness considers himself bound, under those (519] circum- 
stances he is at liberty not to testify. 
MR. MOSS: Well, let me invite the Examiner's attention to the fact 


this is not Philco property. 
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This was a letter written by a person who was not at the time em- 
ployed by Philco Corporation. 


It cannot be considered, under those circumstances, 25 Philco Corpo- 


ration property. Under the circumstances, the privilege is not available. 


Now, if the witness—I suppose he can refuse to answer but it is our 


contention, and I want to make this clear, that the Poole letter! clearly in- 
| 


dicates, and we are going to get a hold of it in one way or antohe —I can 
assure you of that—that the Poole letter indicates that it is the complaint 
of a disgruntled former employee. | 

And to me it is an essential document to a determination of th this case. 

Now, we are going to have to get at it in one way oF another. If 
the witness refuses to answer, I suggest that he refuse to answet within 
the full implication of the penalties of Title 18. Section 1001, in which 
he is concealing information, and I doubt that the Government should take 
the position in this case that it is not admissible. 

MR. DAVIS: May it please the Board. first of all, as I understand 
counsel’s statement, counsel has never scen the letter. 

{520} Yet he stands here before this Board and characterizes that 
letter, which he has not seen and neither of his clients have seen. charac- 
terizes that letter as the product of a disgruntled employee. | 

I do not believe that that is professional conduct to eee off with. 

Two, the Government has made every possible effort to get that let- 
ter and has been refused, and we emphatically join—we cee join 


: i , : | 
with counsel for the applicant in wishing to produce that letter before 


this Board, but we cannot obtain it. : 
MR. de SEIFE: Mr. Examiner, may I- 
MR. DAVIS: Just one second. Tam entitled to finish. 
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We do not wish to give the applicant or his counsel the opportunity 
to argue that a document of this kind is being purposely withheld and it 
is not. 

We have asked for it and we have been turned down and the reason 
we have been turned down is because Philco, as I understand it, and as I 
was informed, expected just the kind of tactics in connection with this case 
that the applicant has demonstrated by his suit against his secretary for 
three quarters of a million dollars. 

Philco was afraid and they had a right to be afraid. 

MR. de SEIFE: Are you finished, Mr. Davis? 

{521] MR. DAVIS: No, I am not finished. 

To state that this witness does not assert his privilege as an attorney 


before this Board is not so and I think the record should reflect it. 


zs *¢ * 


‘MR. MOSS: Mr. de Seife had the right to make that statement and 
Iam glad he made it. 

i However, let me say this: We do have reports of what the letter con- 
tained. 

Mr. Beck reported to Mr. Becker the general nature of that letter and 
what it contained and, in addition to that, during a telephone conversation 
between Mr. de Seife and Mr. Nolte of Philco Corporation, some of the 
genéral characteristics of the letter were discussed and disclosed by Mr. 
Nolte. 


‘In addition to that, because of that disclosure, we have put Philco 


Corporation on notice that letter is not to (522] be destroyed because 


- we will seek it in a proper form where we have the power to subpoena. 
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Now, it seems to me that counsel's attitude is inconsistent: He joins 
with us in making a demand on Philco that this letter be produced and at 
the same time admits that Philco has refused to produce it and irefuses to 
permit us to cross examine a witness with refe tence to it. 

MR. ROCHE: Well, the statements of counsel are in the record. 

There was a question and there was some sort of answer, and I would 
like to have it re-read so that I may be refreshed, as to what t ie situation 


is. 


(The last question and answer, as recorded, was read by the reporter.) 


MR. MOSS: Before I go any further, Mr. Examiner, I would also like 
to point out that Government's Exhibit A-1, in the first paragraph states. 
“January 1962: In a letter dated July 17, 1962 to Mr. Transue, Manager, 
Safety and Security Department of Phileo. Mrs. Patricia A. Poole, who 
prior to her resignation of July 1962 had been the rity Officer in 
the Washington office, alleges that the following breach of security took 
place” 

MR. DAVIS: May it please the Board. I would like to call the Board’s 
attention to the fact that the testimony is pe y explicit on this point. 

[523] The original report w ith respect to this matter was made while 
Mrs. Poole was employed by Philco. It was orally. She was requested by 
the Corporation to submit a report in writing, which she did. | 

MR. MOSS: I must answer that. Tam sorry. 

But it is our position that the original oral report was made on July 
22, 1962, in accordance with Mr. Transue’s testimony, at which time it 
is our information Mrs. Poole was employed by ARMCO. 

She had left Philco Corporation on the 15th, taking her terminal 
leave at that time, and had accepted employment with the ARMCO Com- 


pany on June 22nd. 
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We hope that the record will establish that. 

MR. ROCHE: Well. in so far as the immediate question is concerned, 
there has been an assertion by the witness of the relationship of attorney- 
client which existed at the time and there has been no release by his client 


or his then client. 


He has made that assertion and it is honored with respect to that 


question. 

MR. MOSS: May I except to the ruling of the Board for the reason 
that it is impossible in this proceeding for this Board to make a complete 
determination and a fair determination of this matter unless this line of 
inquiry is permitted. 

'(524] MR. DAVIS: May it please the Board, in response to coun- 
sel’s comment, I should like to state we have previously had a witness on 
the stand, and that the Department of Defense permitted inquiry into the 
contents of that letter at great length with no desire to shut off inquiry. 

We did not object to the questions that were put to Mr. Transue with 
respect to the contents of that letter nor do we intend to object, and to 
the extent that Mr. Berry feels that he can answer questions with respect 
to that letter we have no objection. 

MR. MOSS: That leaves it up to Mr. Berry then, as I see it. 

MR. DAVIS: Yes. 

MR. ROCHE: There is now no question before the witness. 

BY MR. MOSS: 

Q. With the knowledge that Government counsel has no objection 
to your answering questions, Mr. Berry, with reference to the Poole letter, 
do you still take your same position? A. I do. 


-_* * 


[526] BY MR. MOSS: 

Q. Referring to the mecting of August 21, 1962, does [527] Govern- 
ment’s Exhibit A-2 recite everything that took place at that 
May I look at A-2, please? 

(Mr. Roche handed the witness a document.) 

THE WITNESS: No, it does not. 

BY MR. MOSS: . 

Q. The asterisks indicate throughout this 1 
deleted? A. This is an extract of a full memorandum. 

1962. 

Q. I understand. A. Which was submitted to the Government. and 
the asterisks indicate where there have beea deletions from the full memo- 
randum. 

Q. Let me ask you, that language that has been incorporated into 
this, as you have called it, “extracted memorandum”, is that verbatim from 
the original memorandum or were there changes made in that? A. This 
is verbatim from the original memorandum. | 

Q. And the asterisks indicate where information was deleted. A. 
From the original memorandum. 

Q. Yes. Let's look at the first page of that. Mr. Berry. |The first 
three paragraphs of the full memorandum? [528] A. To the best of my 


knowledge and memory it was. 


Q. Then there are asterisks indicating the deletion of material? 


A. That is correct, on page 1. 
Q. Now, what was the material that was deleted from the memoran- 
dum at that point? A. Mr. Examiner, once again I have to claim the 


lawyer-client privilege. 
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This was 2 document prepared in my ones as a lawyer for the 
Philco Corporation and it is my understanding that they have not re- 
and 1 feel therefore that I am not released to 

discuss the material that has been omitted. 
MR. MOSS: 1 am not going to argue it, but we want the Examiner's 


ruling. 


MR. ROCHE: The same ruling as was made upon the previous as- 


sertion. 

MR. DAVIS: Again, may the record reflect that formal demand has 
been made upon Philco for the full memorandum and we have been re- 
fused. 

BY MR. MOSS: 

Q. All right. Now, will you again take the memorandum, Mr. Berry, 
and look at page 2. 

Now, at the top of the page there are some asterisks, again. That in- 
dicates that the material following the full {529] paragraph at the bot- 
tom of page one was again deleted from the memorandum? A. That is 
correct. 

Q. Do you take the same position with reference to the disclosure 
of the deleted material there as you have taken previously? A. I do. 

Q. May we then assume, without going through the memorandum 
page by page, that you will take the same position with reference to the 
deletions at the end of the full third paragraph on page 2 carrying over to 
the ‘top of page 3, and to the deletions indicated at the top of the last 
page of the memorandum? A. You may assume that and also that I will 
take the same position as to the deleted material on page 4. 

Q. Did I miss page 4? Oh, yes. In the third line— A. That is cor- 


rect. 
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Q. Of page 4. Now you have said — you have previously: ‘testifi ed 
in response to a question on direct examination that you have lifted all of 
‘the factual material with reference to the January 1962 and the March 
1962 documents from the original memorandum and extracted it in this 
memorandum that you delivered to the Government? {530} A That 


was my instructions from Mr. Nolte. To the best of my meiory I fol- 


lowed his instructions explicitly. 
Q. Now, directing your attention to the deletion of the material at 
the top of page 4 in the language which says. “In fact, the paper came 
from the same source as the January document”, and then asterisks, can 
you, on examining that, say that at that position there was f2 gin ual mate- 
rial — there was no factual material that bore on this docur ent, although 
the paragraph continues with, “he indicated that he had beady 0 A. Yes, 
this would be my position. 
Q. So that there was then interspersed in your memorandum, in 
some of the paragraphs, factual information that related to the January. 
1962 and March 1962 documents and other factual information that did 
not? A. That is not correct, Mr. Moss. | 
Q. That is not correct? Well, will you explain? A. The factual in- 
formation that was contained in the full document pertaining to these two 
incidents — it was my direction and as I say I remember following the di- 
rections explicitly — was put into this extract and all the factual informa- 
tion pertaining to these two incidents that was in the complete document 
was put into this. i 
Q. My question is directed to the fact that it would appear at least” 
upon examination of the paragraph in which these aste orisks are placed that 


the last sentence following [531] the asterisks is also part of the para- 
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graph and therefore that material was deleted from this paragraph of the 
original memorandum. A. You appear to state a conclusion and I can’t 
comment on it because I don’t fully understand what you are saying 

Q. Well, lam sgying - 

MR. ROCHE: Would you care to rephrase your question? 

BY MR. MOSS: 

'Q. Here is 2 paragraph. It starts at the bottom of page 3. It carries 
over to the top of page 4. It obviously refers to the first meeting that 
you testified to on August 22, 1962, at which Mr. Taglia was present and 
the éntire peregraph appears to refer to the matters that were there dis- 


cussed with Mr. Taglia. 


Now, I am asking you how could there have been material in the 


middle of this paragraph, from 2 construction standpoint, that was not re- 
lated to Mr. Taglia’s testimony or — strike the word “testimony” — to the 
discussion with Mr. Taglia? 

| We will get to that later. A. I can only repeat, Mr. Moss, that I was 
instructed by Mr. Nolte to lift all the factual information from the docu- 
merit [532] and put it in an extract copy — factual information pertain- 
ing to the January and March papers, and put it in an extract copy using 
asterisks to indicate where there was material omitted. 

' Now, it is quite conceivable, Mr. Moss, that again from a construc- 
tion standpoint that the whole recitation of Mr. Taglia’s discussion was 
put forward in one paragraph and perhaps it was poor gramatical con- 
struction so to do. 

I can’t recall that. 
sat 
[536] MR. MOSS: Let the record show that the Hearing Officer 


perhaps does not understand my question. 
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What I am asking this witness to tell us is this: 

If he will not answer any questions with reference to the deleted ma- 
terial how can we then determine other than on his say-so, that only non- 
factual information relating to the two documents in question. has been 
deleted from the memorandum? 

MR. DAVIS: May it please the Board, in addition to this witness, 


Mr. Transue was also asked with respect to this and he also gave the same 


answers. 

Iam sure counsel doesn’t want the witness to violate he'relationship 
he has with his client. 

(537] He not only cannot answer the questions but, under the 
canon of ethics of the legal profession he should not answer the questions. 

MR. MOSS: There are a number of decisions in cases like thi 
hold that corporate counsel have no such position. 

“In view of the ruling by the Examiner, we are barred from requiring 

this witness to answer any questions — 

MR. ROCHE: 1 am going - 

MR. MOSS: — and we are being asked to accept this witness’ opin- 


ion. 


MR. ROCHE: I am soing to sustain the objection to the question 


which is presently up for consideration. 

MR. DAVIS: Let me point out that counsel — the witness would be 
discharged from his obligation to maintain a lawyer-client relationship if, 
pursuant to court dircetion, he were required to answer the question. 

But since this Board cannot direct him to answer the question he 


cannot be discharged from his obligation. 


L assume that this is the position that the witness is taking. 
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MR. MOSS: The Government's position is obvious. 

eee 

{1040} PATRICIA ANNE POOLE 

CROSS EXAMINATION 
BY MR. MOSS: 

Q. There has been testimony at this hearing, Mrs. Poole, that on 
July 17, 1962, you addressed a letter to Mr. Transue in which you de- 
scribed the alleged Document A and Document B incidents. Did you 
write such a letter? 

MR. ROCHE: Before the witness answers, I would like to know, Mr. 
Moss, whether or not you intended to convey the impression that this 


was the date upon which the letter was addressed or upon which it was 


sent or upon which it was received. 


MR. MOSS: Well, I will correct it. I intend to convey the informa- 
tion that, as I understand the testimony, the testimony has been that a 
letter dated July 17, 1962 — 

MR. ROCHE: Thank you. All right. 

MR. MOSS: Was transmitted to Mr. Transue. 

BY MR. MOSS: 

[1041] Q. My question is did you write such a letter? 

MR. MACKALL: I don’t know if I have status here to object, but 
in view of the pendency - 

MR. MOSS: Just 2 moment. I don’t believe that counsel docs have 
the status to object. 

MR. MACKALL: Well, | am going to instruct — 

MR. MOSS: He may advise his client as I understood the ruling of 


the Examiner. 
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MR. ROCHE: Well, first, I would like to study my notes before 
there is any further discussion and if—I am going to take a five minute 
recess for that purpose, and so declare a five minute recess now. 


(A short recess was taken.) 


MR. ROCHE: May the record show that all persons who were pres- 


ent immediately prior to the recess are again present. 

May it also show that there is a reference to the letter dated July 17, 
1962, in the first full paragraph of Government Exhibit A-1. 

May it further be stated for the record that, if Mr. Mackall desires to 
intervene or interrupt at any time, that he do so through Department 
Counsel, near whom he is seated, the purpose, of course, being to give him 
full opportunity to consult with his client anytime he desires. | 

MR. MOSS: Well, the question, then. is still on [1042] the record — 

MR. ROCHE: Yes. Would the reporter — 

MR. MOSS: — unanswered. 

MR. ROCHE: - read the question. 

(The question was read by the reporter.) 

MR. DAVIS: Just 2 moment. I have been advised by Mr. Mackall 
that he desires to advise ius client that she not answer any questions with 
respect to a letter date 'y 17, in view of the pendency of the litigation 
involving his client. i 

I want to disasso. yself with this statement. As far as the De- 
partment of Defense is -erned, Mrs. Poole may answer any questions, 
proper questions, which »:: put by counsel. : 

MR. MOSS: Well, new, Iam afraid I don’t understand that. 

MR. ROCHE: May | say — 
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MR. DAVIS: The Examiner has asked Mr. Mackall to communicate 
with the Board through me. So | am delivering a communication. How- 
ever. this does not represent the Department of Defense’s position. 

MR. ROCHE: Now, Mr. Moss, in your question you referred to tes- 
timony 2s being — as indicating the writing of a letter. My reference, and 
the only one I have found, is in Government's Exhibit A-1 which is, of 
course, in evidence [1043] but is not testimony. 

MR. MOSS: There was also testimony by Mr. Transue that he re- 
ceived such a letter. 

MR. DAVIS: Right. There was such testimony. As far as we are 
concerned, the question is relevant and material to the issues. 

MR. ROCHE: The witness may or may not answer the question as 
she desires. 


MR. MOSS: Well, may we request, then, at this time that in con- 


nection with the witness’ refusal to answer any question concerning this 


Jetter, that she again be reminded of the provisions of Title 8, Section 
1001. 
MR. ROCHE: Eighteen, you mean. 

iMR. DAVIS: I see no reason for so advising the witness. 

‘MR. ROCHE: I will not remind the witness. I have already read the 
provisions of that section of the Code to the witness, and I have complied 
with the directive, and I see no necewity for a further reading of it. 

MR. MOSS: Well, it is our position that this constitutes a concealing 
or covering up within the prohibitions stated in Title 18, Section 1001. 

MR. DAVIS: It may take that position, sir. 

MR. ROCHE: You may take that position, and your remarks are in 
the record, and the witness may or may not [1044] answer the ques- 


tion. 
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| 
MR. MOSS: Now, let’s also get this clear. Does she refuse to an- 


swer any questions concerning the writing of the letter? 

MR. ROCHE: We have one question first that is unans\ wered. And 
I don’t think we should contemplate any other reactions of the witness OF 
speculate about them at this time. 

BY MR. MOSS: What were the contents — 

MR. ROCHE: Is it my understanding that the attorney for the wit- 
ness through Chief Department Counsel has advised the w itness not to 
answer the question and the witness takes that position? 

THE WITNESS: Can I speak with him a moment? 

MR. ROCHE: You may speak with your counsel. | 

The question by Chief Department Counsel was, do you take that po- 
sition? | 

THE WITNESS: I do. 

BY MR. MOSS: | 

Q. Do I understand, then, that you now refuse on the record to ans- 
wer any questions whatsoever with reference to the letter dated July 17, 
1962? A. Upon advice of counsel, I do refuse to answer any questions. 

[1045] Q. And any question that I might direct to you concern- 
ing the writing of that ictter and the contents of the letter you will refuse 
to answer on the same grounds? A. Upon advice of counsel. 

Q. I want this clearly and definitely understood, and will you say it 
in your words. What is your position in this hearing with reference to any 
questions that might be addressed to you by counsel for the applicant as 
to the writing of the letter of July 17, 1962, and its contents? 

MR. DAVIS: Just a moment. Objection. We have had it clearly on 


the record. 


MR. ROCHE: May the — 

MR. DAVIS: We don’t need to belabor it. 

MR. ROCHE: Would the reporter read the question, please. 
(A portion of the transcript was read by the reporter.) 

MR. ROCHE: It is repetitious, Mr. Moss. 


MR. MOSS: I would rather have the record indicate rather clearly 


and definitely the witness’ refusal to answer the questions. 
MR. DAVIS: It does so indicate. 
MR. ROCHE: It does so indicate. 


MR. MOSS: I don’t believe that it does, at least not to the extent 


that we wish it to do so. 
MR. ROCHE: It does for the purpose of these proceedings [1046] 
Mr. Moss. 
‘MR. MOSS: Well, I would like to ask a few more questions. 
BY MR. MOSS: 
Q. Mrs. Poole, did you keep a copy of the July 17, 1962 letter? 


A. Upon advice of counsel I refuse to answer that question. 

Q. Mrs. Poole, did the July 17, 1962 letter contain anything else in 
it than the references to documents A and B? 

MR. ROCHE: I am going to — 

MR. DAVIS: I am not going to object to the question. I think the 
question is a perfectly proper one. I think it goes to matters which are 
relevant to this determination. I wish the witness would answer. 

MR. ROCHE: Would the reporter read the question, please. 

(The question was read by the reporter.) 

MR. ROCHE: Now, counsel, my recollection is that the witness has 


stated that upon advice of counsel she does not desire to testify concern- 
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ing the July 17 letter, including its writing and its contents. This question 
pertains to the contents and therefore it has — it is repetitious. 

MR. MOSS: I must insist for purposes which should be obvious to 
everybody so that there can be no question about [1047] this in the fu- 
ture that the witness answer this question and refuse as she has in the past 


to answer it. 


MR. ROCHE: For the purpose of this proceeding it is repetitious. 


MR. MOSS: You therefore sustain an objection to the question? 

MR. ROCHE: There has been no objection made. That is upon my 
own determination. 

MR. MOSS: In other words, this is the Examiner's independent rul- 
ing with reference to this question. 


MR. ROCHE: Any ruling I make is independent, Mr. Moss. 
see 

(1227] MR. MOSS: At this time the applicant in the case now 
being heard, Leo George Becker, moves that the Examiner report this case 
back to the Department of Defense on the ground that this hearing, as it 
now stands, and the Government's case as it now stands, can not, under 
the executive order, that is, 10865 as amended, accord to the applicant 
the protections granted to him by Section 3 of the executive order, in 

that a full opportunity to cross examine persons who have mage oral or 

written statements adverse to the applicant has been denied to the appli- 
cant by the seeking of refuge by Witness Berry behind — 

MR. ROCHE: Do you mean “Berry”? 

MR. MOSS: Yes. The witness Berry. 

MR. ROCHE: All right. 
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MR. MOSS: — behind the claimed attorney-client privilege by his 
refusal and the refusal of other Philco witnesses to produce the Poole let- 
ter and the full text of the report of the meetings at Philco on August 22, 
1962, and by the [1228] refusal of witness Poole to submit to cross ex- 
amination concerning the July 17, 1962, letter or to answer any questions 
with respect to it. 

ae 
CHARLES E. BECK 
[1884] DIRECT EXAMINATION 
BY MR. MOSS: 
ae 

‘WR. MOSS: — before we go any further I want to ask Mr. Beck at 
this time whether he will produce the July 17, 1962, letter written to the 
Philco Corporation by Mrs. Patricia Poole. 

‘MIR. DAVIS: Just a moment. Before we get into the substance of 
Mr. Beck’s testimony, the record should at this [1885] time reflect the 
agreement that was reached in Washington that is as to the time or that 
Mr. Beck’s available time will be split here between the direct examination 


and cross examination. 


BY MR. MOSS: 


Q. Do you have in mind the question that I directed to you, Mr. 


Beck? A. Yes, I do. It is my understanding that you made a similar re- 
quest of my counsel and they have denied it and I support their position. 
Q. In other words, it is clearly understood that that letter will not 

be produced for the purposes of this hearing? A. That is correct. 
[1886] Q. I think the record should reflect at this time that the 
government has also made a demand and that demand has also been re- 


fused. 


All right, then. 

My second request to you, Mr. Becker: 

Will Philco Corporation produce at this time the full unexpurgated 
memorandum of the occurrences at a meeting alleged to have been hel 
at Philco Corporation with Messrs. Taglia and Becker on August 22, 1962? 
A. May I refer to my counsel? 


(Witness conferred with his counsel.) 


THE WITNESS: It is my understanding that that request also has 


been made previously and has been denied by our counsel and I support 
our counsel's position. ! 
BY MR. MOSS: 

Q. Then I have one final question— 

MR. DAVIS: Just a moment, sir. Let the record reflect that the 
government also has made a demand for the full mmemoranden and it has 
also been refused. 

BY MR. MOSS: 

Q. During this examination this morning, Mr. Beck, will you answer 
any questions concerning allegations or statements made in the July 17, 
1962, Poole letter, other than those which have specific reference to what 
have been called or what has been called in this proceeding Document A 
and Document B? | 

[1887] MR. DAVIS: One minute for that. 

There is no reason to ask the witness to state in advance what ques- 
tions he is going to answer. 

MR. MOSS: I am only trying to save time. 

MR. DAVIS: 1 realize that. 

MR. ROCHE: That covers quite a lot of territory. Perhaps you 


could redefine your area a little more. 
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BY MR. MOSS: 


Q. I wish to ask the question of the witness, then, whether or not 


he will testify in this proceeding with reference to any allegations made 
by Patricia Poole in her July 17, 1962, letter, with reference to the per- 
sonal conduct of employees in the Philco Washington office during the 
period she was employed there that have nothing to do with security. 

Is that clear enough. do you think? A. I think I can answer your 
question. 

I have never seen the letter. So as a result I couldn’t respond to the 
question because I don’t know. 

I have never seen the letter that she submitted to whoever she did in 


our company. 


{1888] BY MR. MOSS: 

Q. Were you ever stenedias to the contents of the Poole letter, 
Mr. Beck? A. In detail, no. 

Q. Were you ever informed that that contained statements or allega- 
tions of personal misconduct by employees of the Philco Washington of- 
fice? A. Yes, I believe I was informed of that. 

There was something of that nature. I did not get into it in detail 
and I never saw the letter. 

Q. Then I will direct one final question: 

Will you testify in this hearing with reference to what you were told 
about those allegations of personal misconduct? 

MR. DAVIS: Just a moment. 

There is no testimony yet that this letter contains any allegations of 


personal misconduct. 
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I object to questions which are based upon a conclusion that the let- 
ter does so contain these. 

[1889] MR. MOSS: Mr. Beck has testified that he was informed, - 

MR. ROCHE: That is true. And it would be hearsay and it would 
not be within the confines of the statement of reasons. 

MR. DAVIS: Just 2 moment. And there is no definition that the 
allegations of misconduct have anything to do with either Taglia or Becker. 

MR. ROCHE: I said it would not be within the confinesiof the state- 
ment of reasons counsel and I believe that would be—therefore it would be 


irrelevant to this case. 


MR. MOSS: Then let the record show of course that we!except to 


this ruling which is one of a series with reference to this letter. 
xe * 
[1936] REDIRECT EXAMINATION 
BY MR. MOSS: 

Q. Mr. Beck, you have testified that whenever there were important 
meetings it was your practice to have minutes of those meetings prepared 
and that to the best of your recollection you instructed that sufficient 
minutes be prepared of this meeting. A. (Nods affirmatively.) 

nee 
[1979] ROBERT M. JONES 
CROSS EXAMINATION 

MR. MOSS: Let me ask him: 

Will Phileo Corporation produce that report and the supplement? 

MR. DAVIS: May it please the Board, we have already had the po- 
sition, and the record reflects, on numerous occasions that the Philco Cor- 


poration has taken with respect to that report. 
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The government has attempted to obtain it, unsuccessfully, and we 


understand that the applicant has attempted, unsuccessfully, to obtain it, 
too. 

MR. MOSS: All I want the record to clearly reflect is that that re- 
port is not going to be furnished. 

MR. ROCHE: Through this witness? 

THE WITNESS: As far as I am concerned, no— 


s* * 
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EXCERPTS FROM TRANSCRIPT 
{OSD 63-131, Mar. 2, 1964] 


xt * 


FRANK HAROLD SARGENT 
DIRECT EXAMINATION 
BY MR. MOSS: 

Q. Is the examination and investigation used solely for os purpose 
of permitting the examiner to make, form an opinion as to whether or not 
the examinee has told the truth or is telling a falsehood with reference to 
the particular matter under inquiry? A. It is a very difficult question, 
Mr. Moss, and I can only answer it in this respect. In this type test con- 
cerning your client, that was the specific purpose. 

se * 

[138] A. Mechanically, of course, beforehand naturally during the 
interview I discussed with Mr. Taglia the exact purpose, what questions I 
was to ask, the specific purpose as far as I was concerned, I also told him 
the same as I have in all cases that the only thing beneficial, the fact that 
he was taking the test would be the fact of whether or not he was defi- 
nitely telling the truth, and that if he had no intention to tell the truth 


and had not told the truth, there would be no purpose in taking the test. 


I discussed with him all phases of each question with the exception, of 


course, of the irrelevant and general control, and — 
zee 
[145] Q. During your examination of Mr. Taglia, did you have cer- 
tain specific purposes in mind? A. Yes, sir, I did. 
Q. And what were those purposes? A. To determine if possible 


whether he admitted that he tore from the bottom of Document A the 
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word “secret” or whether he actually tore this word or stamp from this 
same document. Whether prior to the time the investigation started, he 
knew that either Document A or B was secret. Whether he received 


Documents A and B from Mr. William McGinty. Whether he did, as he 


stated. return Document A to Mr. McGinty, and whether he — 


es * 


1174] Q. So that in some 15 to 20,000 cases you have had con- 
fessions from the person involved that he was not telling the truth. [175] 
A. Correct, sir. 

Q. Where the machine shows that he has been telling the truth as in 
this case, what percentage of cases are you able to verify? A. About the 
same percentage I would think. 

as *£* 

'[187] Q. I would like to know why you were satisfied that the 
word at the bottom of that page was not secret. A. Because there was 
no indication to that question on my chart that indicated to me that he 
was not telling the truth with respect to that question. It is just that 
simple. 

Q. Is that your recollection now? A. Yes, sir. 


Q. And you testify to that under oath? A. Sure. 


STATEMENT OF MATERIAL FACTS AS TO 


RI 
WHICH THERE 1S NO GENUINE ISSUE 


1. James J. Taglia received a Bachelor of Science 


degree from Butler University, in 1949. In 1956 he becane a 
government sales representative of the Underwood corporation 

in Washington, D.C. and was granted an access authorization 

to classified government material of the Secret graée, under 
the Department of Defense Industrial Security Regulation. 
Hereinafter the access authorization will be referred to as 
"security clearance". He continued to hold a secret security 
clearance until January of 1963. In the interim, however, he 
left Underwood Corporation and became a government ‘sales repre- 
sentative of the autonetics division of North anerican Aviation 
Corporation, where he remained wavetal January of 1962. On 
January 2, 1962, he became senior government sales representa- 
: 

tive, handling Air Force programs, for the Philco Corporation, 
working out of the Philco Corporation Washington offilce. In 
December of 1963, Plaintiff left the employ of the Philco : 
Corporation and accepted a position in the Houston, Texas 
office of Melpar, Inc., where his duties would have involved 
dealings with the Department of Defense. In each of the posi~ 
tions held by the Plaintiff, including the Melpar,. Inc. posi- 
tion, a security clearance was a sine qua non of continued 
employment. ! 
2. Plaintiff Leo George Becker did not complete his 


college education. After some employment, which is hot perti- 
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into the United States Army Air Corps 
February of 1946 when he was 
@ischarsged from the service. Upon his @ischarge from the serv- 
ice, he was assigned as an employee of the United States in the 
Civil Service, to the Western Base Section of the Army Air Corps 
with headquarters in Paris. He remained there until 1948 when 
he was assigned to Frankfurt, Germany and worked in the head- 
quarters of the ee States army, Europe, for Deputy Chief of 
Staff, Logistics. He remained there until 1953 when he resigned 
and returned to the united States. Upon return to the United 
x : 

States, and after approximately 90 days, he accepted employment 
in the Office of the Directorate of Procurement and Production, 
in the office of the Air Staff, Headquarters, in the United 
States Air Force, Washington, D.C., as Project Officer in the 
Communications Electronics Division. In 1955, when the Direc- 
torate of Material Programs was established in the office of 
the Deputy Chief of Staff, Material, Headquarters, United States 
Air Force, he was assigned to that Directorate in the Division 
of Communications and Electronics, where he ultimately became 


civilian chief of that division. In November of 1958 he re- 


signed to accept employment with the Philco Corporation. During 


the period of his service in the Army Aix Corps and his employ- 
ment in the Army Air Force and with the United States Air Force, 
he became familiar with Department of Defense electronic equip- 
ment use and procurement and held several security clearances. 
The grade of these clearances was “secret” until in 1949, when 
he was processed for a "top secret" clearance. When he left 


Europe, this clearance was automatically dropped. When he 


~ 
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| 
went to work for the Air Staff, he obtained and held 4 secret 
clearance for approximately a year, and then was granted, again, 
| 
a top secret clearance which he held unt il he left Lie ax2 


employment with Philco in November of 1958. 


3. Plaintiff Becker's first employment with Philco 


Corporation was as Resteceant Regional Manager, Basterh Region, 
Marketing Department, assigned to the Washington office which 
necessitated his dealing with the Federal Government on Govern- 
ment contract matters. In May of 1959 he became Regicnal 
Manager of the Marketing Division which position he continued 
to hold until he was transferred to Philadelphia on July 17, 
1962.. When Plaintiff Becker became an employee of the Philco 
Corporation, it was necessary that he make application for an 
Industrial Security Clearance which was granted at the level 
of secret, at first, and subsequently increased to top secret. 
In the positions held by Plaintiff Becker during his continued 
employment by Philco Corporation, a security clearance was a 
sine gua non of continued employment. 

4. The occupation of representing contractors with 
the Government of the United States in their contractual deal- 
ings with the Government has become a specialized occupation, 
due to the special types of knowledge that patcons engaged in 
this occupation acquire concerning the ‘procurement policies and 


° 


contract inspection and administration practices of the Federal 
Government. This is true whether such ereionees occupy mana- 
gerial positions or, as they are sometimes known, sales repre- 
sentative or sales engincer positions. Plaintiffs, in this 


regard, by 1963, had achieved status as employees in the cate~ 
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gory of government sales engineer or sales representative, and 


as managers of government contracting divisions of contractors 
engaged in the business of manufacturing or otherwise furnish- 
ing supplies, services, and equipment to the Government of the 
United States. In aGdition to that, Plaintiif Becker had ac- 
quired a special expertise in the electronics and communications 
area which qualified him particularly for his managerial position 
with the Philco Corporation. 

5. During the first six months of the year 1962, onc 
Patricia Poole, an employee of the Philco Corporation, in the 
Washington office managed by Plaintiff Becker, served as Assistant 
Security Officer and as Acting Security Officer, for the office. 
She was Gischargea by Plaintiff Becker in June of 1962. On or 
about the 17th day of July 1962, after she had been discharged, 
Patricia Poole wrote a letter to the Security Officer of Philco 
Corporation in which it was apparently alleged, amongst other 
things, that Plaintiff Taglia had brought 2 document with a 
security classification on it into the Washington office in Febru- 
~ of 1962, had cut the security classification from it, and 
had then returned it to its source, all in violation of the In- 
@ustrial Security Regulations which would have required that such 
a document be logged in and returned to the Governmen!. or other- 
wise handled in accordance with the regulations. Apparently she. 
also charged that in March of 1962 Plaintiff Taglia brought 
another document into the office, one not marked as classified 
information, but in her opinion containing classified informa- 
tion; that he had had her copy parts of it and turn it over to 


the Planning Director of Philco Corporation. Her letter appar- 
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ently also alleged that Plaintiff Becker was aware of these 


violations and had in some way or another either participated in 
or consented to the mishandling of then. Following the receipt 
of this letter, Philco’ s Security Officer, Transue, cane to 
Washington, in August of 1962, to make an investigation concern- 
ing the allegations made in the Poole letter regarding alleged 
violations of the Industrial Security Regulations. He reported 
the results of nis investigation. A memorandum with reference 
to this report was written by assistant counsel Ber ry of the 
company, an employee of the company, to the general counsel 
Nolte, an employee of the company, on Pees 16, 1962. Subse- 
quently, meetings were: nelé in the offices of the presié nt of 
Philco Corporation on August 21, 1962 at which time it was 
decided to "discuss" the allegations with Plaintiffs 3 Becker and 
Taglia separately. Such discussions were held with Plaintifés, 
separately, on August 22, 1962. Following those aiscussions, 
it was decided, tentatively, to continue the employment of both 
of them unless there was "further evidence to justity a review 
of this decision". A report of these meetings was writt ten by 
Berry to Nolte. No copy of this memorandum was ever given to 
Plaintiffs, nor were they asked to concur in the matters therein 
set forth and attributed to them. Subsequently, Berry discussed 
the allegations with Robert L. Applegate, of the office of the 
Secretary of Defense. On October 23, 1962 he forwarded to Mr. 
Applegate an incomplete copy of the report. dated august 29, 1962 
concerning the August 22 and 23 1962 meetings, which he called 


an "extracted" copy “with asterisks indicating the deletion of 


nonapplicable material". 
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6. In the meantine, e March 1962 document which was 
found in the possession of the Planning Director of the Philco 
Corporation, was’ classified by the Philco Security Officer, 
Transve, as “secret™ and turned over to the cognizant Government 
security representative. Subsequently, the matter was referred 
to the im an investigation. Plaintiff Becker con- 
nothing concerning the source of the two Goce 
has always steadfastly maintained that he never saw 
cument. The January document, which Plaintiff Taglia 


states was North American, who gave it to 


in the £3 place, could not be produced. Copies of it had 
? 


been made by Poole or Taglia, and McGinty denied furnishing 
not Geny giving Taglia the March 
was guestioned by 
the representat: t 3 Investigation, he 
refused to stat 
che asserted that, if he were satisfied 
that ¢ 
furnish the name of the supplier of the documents. There isn't 
any aout inty furnished the March 1962 document, and 
that, dG, it was not maxxed as a classified document. 
It is also clear that both documents contained nothing but budget- 
ary information. The exact nature of the March 1962 document is 
not a matter of record, as the Federal Bureau of Investigation 
and the Defendant refused to produce the document at the hearing. 
7. On January 23, 1963 Plaintiff Taglia was notified 


by the Navy Department that pursuant to Departmer.t of Defense 


Directive 5220.6, entitled the Industrial Personnel Access Authori- 
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zation Review Regulation, of July 28, 1960, his secret access 
authorization (security clearance) to Army, Navy and ais Force 
information was suspended, effective imnediately. Plain Bee 
Taglia demanded that action be taken by the Secretary | ‘of Defense. 
with reference to such suspension and that such BuSpesstOn be 
lifted, or that imnediate proceedings be instituted under che 
regulation, looking towards the lifting of such suspensi ion. On 
or about the 7th day of March 1963 Plaintiff Taglia, having 
obtained no answer to the demand for immediate proceedings 

tuted suit in this Court for an injunction. This Beeion was 


voluntarily dismissed when the Defendant agreed to isse ue state 
ments of reasons as required by the regulations and to grant a 

prompt hearing. Subsequently, on March 21, 1963, che statenent 
of reasons was issued to Plaintiff Taglia together with a formal 


notice of suspension effective immediately. On May 7, 1963, a 


statement of reasons was issued to Plaintiff Becker together with 


a notice of suspension of his top secret ‘access authorization, 


effective immediately. 

8. As a result of “these suspensions, Plaintifé Taglia 
lost his position with Melpar, Inc. and Plaintiff Becker was 
aischarged by Philco Corporation. Their access to classified 
information was essential to employment by those two concerns. 

: Similarly, neither Plaintiff was able to obtain employnent with - 

any other person, firm, or corporation engaged in the manufacture 
or supplying of equipment, supplies, or services to the United 
States Government. A security clearance, that is, an authorization 
to have access to classified Government information, was essential 
to employment in their chosen field of representation of govern- 


ment contractors. 
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9. Plaintiffs, although believing and consistently stat- 
ing that the proceedings did not provide for due process, never~ 
theless complied in all respects with the applicable Department 
of Defense Directive 5220.6, the Industrial Personnel Access 
Authorization Review Regulation, dated July 28, 1960, a copy of 
which is attached to the Motion for Summary Judgment, as Exhibit 
Cc. Hearings were held before the Washington Industrial Personnel 
Access Authorization Field Board, as is detailed in the transcript. 
of proceedings and testimony attached to the Motion for Sumnary 
Judgment herein as Exhibit A and A-I respectively. The notices 
of suspension, statements of reasons, and answers of the Plain- 
tiffs, upon which these proceedings were based, are indexed and 
attached to the Motion for Summary Judgment as Exhibit B. Plain-_ 
tiffs also went through an oral argument before the Central Indus- 
trial Personneli Access Authorization Board, after the report of 


the Field Board had been forwarded to that Board and it had pro- 


posed to act adversely with reference to Plaintiffs' security 


clearances, although Plaintiffs were not permitted to see, examine, 


or obtain any information with reference to the nature of that 
report. After the final decision of the Central Board, Plain- 
tiffs sought to reopen the case when they thought they were ina 
position to obtain copies of the Poole letter, all as detailed in 
Exhibit E to the Motion for Summary Judgment. Plaintiffs also 


requested that the Secretary of Defense personally review the case 


and reverse the decision. This was denied. See Exhibit E to 
the Motion for Summary Judgment. 
10. The final decision of the Defendant's representa- 


tives in this case, revoked both Plaintiffs' security clearances. 
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As a result of this, Plaintiffs have at ali times since he sus~ 


pension of their security clearances, been unable, end are still 


unable, to obtain employment with persons, firms, or corporations 
engaged in the business of contracting with the Federal Govern- 
ment to manufacture or otherwise supply goods, services and equip- 
ment to the Federal Government, their chosen field of occupati Ne 

11. In revoking the ee clearances of the Plain- 
tiffs, the Defendant did not accord to Plaintiffs that due pro- 
cess of law essential to the valid deprivation of the property 
right .they had in their chosen field of employment and particu- 
larly in their positions with Melpar, Inc. and Philco Corporation 

respectively, in the following respects: | 

a. The Defendant did not provide for the subpoena 

ing of witnesses. All he or his representatives 

could do was to issue "invitations" to witnesses 

‘to attend and be examined. ie | 

b. Neither the Defendant nor his representatives, 

in this case specifically, John T. Roche, BSG.» 

sitting as the Washington Field Board, under the 

provisions of Department of Defense Directive 

5022.6, dated July 28, 1960, had power to administer 

the oath to witnesses and instead merely warned" 

them of the applicable provisions of Section 1001 

of Title 18 of the United States Code. this 

inability, and this warning were used in Lieu of 

the oath, during all of the proceedings looking to- 


the revocation of Plaintiffs' security clearances 


in this case, where the testimony of witnesses was 
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¢e. Not having the power to compell the attendance 
nor to administer the oath, the 
Za 
, and his representative, the "Field 

Board" were unable to compell witnesses to answer 
questions or to produce documentary evidence. As 

a result, cross-examination by Plaintiffs' counsel 
of Patricia Poole was severely limited as she re- 
fused to produce the July 17, 1962 letter, or to 
answer any Guestions concerning it. as 
@. This same inability to compell witnesses to 
answer questions or to produce documents, was used 
by the employees of Philco Corporation to refuse 

to produce the Poole letter, to answer any ques- 
tions concerning it, to produce the Berry report 

of August 16,.1962 or to produce the entire Berry 
memorandum of August 29, 1962, the "extracted" 
version of which was used by the Defendant in the 
proceedings looking to the revocation of Plaintiffs' 
- security clearances. 

e. This same inability was also used to permit the 
Defendant's witness, Transue, to avoid turning over 


the report he made to Philco Corporation and per- 


mitted the Philco witnesses to refuse to supply the 


Transue report. 

£. The inability of the Hearing Officer to compell | 
the testimony of witnesses and the production of 
documents, resulted in the refusal of the FBI wit- 


ness, Byrnes, to produce the document he alleged 
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was the March 1962 document do that it could be 


_ examined as to its exact nature, and the nature of - 
its contents. Instead, the witness was permitted to 
testify generally as to what it contained, and that, 
with minoz exceptions, it was similar to a Department 
of Defense document previously markec secret. j 
g. The Defendant treated the proceedings as non 
adversary mn nature, but as investigatory solely. 

12. Although the testimony was taken by the "Field 
Board", he made a report thereon to the Central Board, an 


| 
although Plaintiffs had the right to file briefs and to oral 


argument before the Field Board, Plaintiffs were not entitled 
to and were not permitted to examine the Field Board report and 
were forced to appear before the Central Board, which issued 
the final decision, without benefit of the report of the Field 
Board, nor opportunity to point to errors therein or to deter- 
mine the factual basis for findings. Thus, the Central Board 


which decided the case did not hear stre 


[Caption Omitted in Printing] 


INDEX TO EXHIBIT D ~~ 
(ATTACHED) 


a eee 


Taglia Case 


Letter of October 8, 1964 from Deputy Assistant 
Secretary of Defense, Security Policy, to Hart, 
Moss & Tavenner aS attorneys for James Jude Taglia - 


Tentative Decision. 


Letter of October 16, 1964 from Hart, Moss & Tavenner | 


(ae Seife) to Deputy Assistant Secretary of Defense, 
Security Policy, in reply to (1) above. 

Letter of October 28, 1964, Deputy Assistant Secre- 
tary of Defense to Hart, Moss & Tavenner, in reply 

to (2) above. 

Letter of November 18, 1964 from Hart, Moss & Tavenner 
(de Seife) to Deputy Assistant Secretary of Defense 

in reply to (3) above. 

Letter of November 24, 1964 from Acting Director, 
Office of Industrial Personnel Access Authorization 
Review, Office of Assistant Secretary of Defense, 

to Hart, Moss & Tavenner, setting December 2, 1964 

for oral atgument. ad 

Letter of December 7, 1964 from Director, office of 
industrial Personnel Access Authorization Review, : 
Office of Assistant Secretary of Defense, transmitting « 
a copy of the transcript of the oral argument before 


the Central Industrial Personnel Access Authorization 
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Board on December 2, 1964 together with the copy of 
the transcript. * 
Final Decision Letter of December 18, 1964 from 


from Deputy Assistant Secretary of Defense, Security 


Policy, revoking Plaintiff Taglia's Security Clear- 
. | 


ance (Access authorization). 


*Copies of the transcripts are being filed with the 
original of this Exhibit. As the Defendant has 
the originals, no copies are attached to the copy 


of the Motion and Exhibits served on Defendant. 
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EXCERPTS FROM TRANSCRIPT 
{Part of Exhibit D(6) (Dec. 2, 1964)] 


* * * 


[3] Three, that the Board formally acknowledge that Applicant is not 
eking access authorization but rather is seeking to have revocation of an 


access authorization rescinded. 


{12} Mrs. Pool, in her testimony before the Field Board, Mr. Roach ex- 
amined her on it, testified that it was secret. Now, Mr. Davis has made 
the statement, in his brief, that Mrs. Pool was subjected to strong or vici- 
ous, or whatever the words are, cross examination, and this is not so be- 
cause a reading of the record reveals we never did have an opportunity to 
cross examine Mrs. Pool effectively. Every time Mrs. Pool, who, inciden- 
tally, was accompanied by her own lawyer at these proceedings, every time 
we asked her a question, her memory suddenly failed or she refused to 


answer upon advice of Counsel and her refusal were time and again sup- 


ported by Government Counsel. 


[14] It is very difficult, as I said at the beginning, [15] for us to argue 
the case, where we do not know what findings the Examiner made. As 


lawyers, you appreciate my predicament. To me, to argue Mr. Taglia’s in- 


nocence, for it, this time, is a futile exercise, as I said before. 


a - 


I don’t know what to address myself to. Argument in a vacuum is 
not what we consider as a professional approach to this question. 
' Now, I will say this, that from a legal viewpoint, certainly, due pro- 


cess has not been accorded Mr. Taglia, regardless of the amounts of pages 
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of record that are on Mr. Davis’s desk, regardless of what things aren amed, 
because due process, as you, Mr. Chairman and you other Members of the 
Board know, is not a question of form. it is a question of substarice. 
In any event, Mrs. Pool’s testimony, under any criteria of our under- 
standing of the law, should have been stricken from the record when she 
refused to answer questions or cross examination. I cite to you Wigmore 
on Evidence, Section 1361, Volume V. This seems to be the standard law. 
Regardless of how informal this proc ceeding is, I do believe that the Ex- 
aminers, in the first instance, the Field Board later on, must conform to 


certain criteria set out in our legal system in order to make findings ; and 


they must accord the proper weight to testimony that was giv ven n to them 


before this Board. 


[16] To fly into the face of evidence, s uch as in the case where this 
Board found that Mr. Taglia did not show document A to John O'Neil, 
Robert Burns, when these men have testified this, that they were quite 
sure this was the document they had seen, one can only ce de one 
thing, either, one, the Board did not look at the evidence as 4 whole. and 
chose to take Mr. Davis's brief and put full credence in what he said, he 


believed to be the truth. or two, one has to go even further and. on my 
conjecture, and again, these are warranted. because we do not have any 
Field Record before us so this is not—one must then conjecture this goes 
further. It would be embarrassing for the Government to acknowledge the 
fact Mr. Taglia had shown document 2 to Mr. O'Neil and Mr., “Burns, when 
these men supported his testimony that this document was not officially 
classified. 

There is contradictory testimony on the type of classifications through- 
out Mrs. Pools testimony. She said, at one point, it was thermofaxed and 
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asn’t the case. Counsel stipulated, with us, the thermofax would 
‘Sup the red class fleation stamp. 
Yhis whole case has been a tissue of charges unsupported, with Mr. 
througheut, woven throughout this case, as proving this 
- this man was guilty and he was guilty from the first time he 
ut this case ard every effort that we, as lawyers, in trying to 
and protec. our client’s interest to the best of our ability, 
step we have tried to undertake has either been misrepresented in 
cord, as a matter cf personality, which it is not, or if it hasn’t been 
presented in the record, or misinterpreted, was, as I said before, de- 
2 effectively by this so-called informal nature of this proceeding, 
you are not allowed to cross examine effectively, because the wit- 
var, allegedly, voluntarily, and they only answer such questions 
nose tO answer. 
this is why I say it is your responsibility to look much more beyond 
he ‘sgulations of the Department of Defense, beyond the record, and to 
) really ascertain whether this man who sits at my left is really the 
of person who wou'd commit the things that only one person says 
id commit—only one, really. All of the rest in triple, quadruple, hear- 
' The Philco report to the Government was a truncated report, the 


ceeding. 


:nere is no question, in my mind, that Philco has too much at stake 


»-ernment contracts, and its officers were not about to shrink before 

a ie necessary to save the corporate defense. This has been done before, 
sure you men are not that naive to think this does not happen. 

_ because it is impossible for me to argue the case effectively, Mr. 


van, Members of the Board, that 1 [18] have asked you, and I thank 
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you for your courtesy in affording me the privilege of having Mr. Taglia 
tell you his own argument so you can examine him, if you wish. This is 
basic to this whole proceeding, you try to get to the truth, and I am con- 
fident that you will try to get to the truth regardless of what very effec- 
tive argument Mr. Davis will make as to the courage of Mrs. Pool, as tO 
the implausible situation where a few corporate officers get together to 


save their own hides and those of the corporation. 


I just point to some facts in this case which should raise eee in 


your minds, and these are the following: 


Why did Mrs. Pool refuse to show this letter? Did it, . fact. con- 


tain libelous matters? As you know, truth is 2 complete defense to libel, 
besides refusing the letter. 

Two, why did the Government interfere 
which is unheard of, with our private law suit. in order to, “prevent the 
woman from having to give up that letter? Did the Government have, at 
stake, something it didn’t want to come out in this case? Why was Mr. 


Davis so interested? 

Why is it that Taglia and Becker are the only ones involved in this 
episode when we know, from testimony in this regard, that a man came 
in who gave Taglia the documents A and B. whose wife was not cleared, 
who copied these documents. Nothing ever happened to these people, the 
Philco officers [19] who distributed document B, for most and part of it. 
who never did, in fact, focus on it being in any way clasiied until after 
things statted happening, as a result of Mrs. Pool’s husband's going to the 
F.B.1. These are the questions, I think, that ought to be mest to your 


satisfaction. 
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Why did Leona Cloutier, despite the cross examination of her own 
fawyer, the Government lawyer who brought her in as a Government wit- 
ness, testify document A was confidential. Mrs. Pool had said it was secret 
all along. Mrs. Pool didn’t even know whether the stamps were one stamp 
or two. Isn't the Government bound by its own witness's testimony? 

I think, also. that you ought to give weight, the proper weight to tes- 
timony of people, on the one hand, who were subjected to effective cross 
examination, which was the case of Mr. Taglia, I think the record is com- 


plete. Mr. Davis is 2 very effective advocate, cross examination examiner, 


and the weight you should accord to somebody who, as soon as—Mrs. Pool, 


Transue, Berry —as soon as they were asked questions on cross examination, 
either refused to answer on some privilege, like Mr. Berry, or on the ad- 
vice Of Counsel, and every time they refused to answer, they were backed 
up by Mr. Davis. 

These are the questions, I submit, you have to raise and answer to if 
you want to do the job that you are supposed to do and that I know you 


want to do. 


(642-66, R.28] uy 
CENTRAL INDUSTRIAL PERSONNEL ACCESS AUTHORIZATION 
BOARD 


MEMORANDUM FOR DIRECTOR, | 


SUBJECT: Final Determintion in the Case of— 14 Dec 1964 
TAGLIA, James Jude - CSD 63-131 


DOB: May 24, 1924 

POB: Chicago, Illinois 

Extent Access Authorization: NONE (Secret until January 
23, 1963, when authorization for access at any. ‘evel was 
suspended by Department of the Navy.) 

Access Authorization Requested: Secret. 

Determination: Deny access authorization at any) level. 


z= * * 


On October 6, 1964, the Central Board. after consideration of Appli- 


cant’s answer to the Statement of Reasons, the record of the proceeding 
before the Washington Industrial Personnel Access Authori ziti ion Field 
Board, at which Applicant appeared w ith counsel. briefs filed! by respec- 
tive counsel for Applicant and the Department of Defense. and the Fiel 
Board Report, determined tentatively that the granting of ut! norization 
to him for access to any information classified pursuant to Executive Or- 
der 10501 is not clearly consistent with the national intersst. At the 
same time the Board announced that it proposed to find against Applicant 
with respect to each allegation. paragraph, and Criterion of the Statement 


of Reasons, except the following: 


Applicant's counsel, after a brief personal attack upon Chief Depait- 
ment Counsel, concentrated his fire upon the credibility of the Depart- 
ment’s witnesses, most particularly the witness Poole. A>, he called 
attention again to his inability to obtain production at the proceeding of 


the so-called “Poole letter”, and to the declinations of two of the Depart- 
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ment’s witnesses. viz., Poole and Berry, to answer certain questions put to 
them. It will be noted that those matters have been discussed at some 
length in the Field Board Report which, as specified hereinafter, we have 


approved and adopted. 


This case is a companion to that of Leo George Becker, CSD 63-174, 
heard by the Washington Field Board intermittently over the period from 
June 25, 1963, to April 16, 1964. Through stipulation and assertions at 
the proceedings, Department Counsel and Counsel for the Applicants agreed 
that the entire record of the Field Board proceeding in the Becker case— 
comprised of some 3000 pages of transcript, plus voluminous exhibits— 
should be considered by the Field Board, and later by the Central Board, 
in making their respective findings, recommendation, and determination in 
instant case. It was further agreed that complete reliance would be placed 
upon the respective Boards to distinguish the evidence in the Becker case 
that was not applicable to Taglia (Stipulation; Becker Transcript, pp. 
41-49; Taglia Transcript, pp. 57-62). 


It follows, too, that in accepting the Testimony of Poole, Transue, et 
al, as presenting the true facts in this case, we conclude that Taglia and Bec- 
ker have been deliberately lying throughout the proceeding. 

: Before concluding this memorandum we think it well to touch briefly 
upon the procedural aspects of this case. As pointed out by the Examiner 
in his Report, Counsel for Taglia (and Becker) maintained throughout the 


proceeding that the Applicants could not be accorded due process in a pro- - 


ceeding conducted pursuant to the controlling Regulation. Through vari- 
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ous motions and by other means, Counsel for Applicants continually raised 
rocetenl and administrative questions and elicited rulings in those areas. 
In the light of those efforts by Counsel for Applicants, the Examiner 
deemed it appropriate to submit as an attachment to his Report a list of 
the principal procedural questions raised by Applicants during the proceed- 
ing and the dispositions thereof. We have reviewed those matters carefuily 


and we share the Examiner’s belief that no prejudicial procedural error is 


teflected therein; nor do we discern any such error anywhere else in the 


extensive record before us. 
DETERMINATION 

Upon the basis of all the available information, the Central Board 
determines that the granting of authorization to Applicant! James Jude 
Taglia for access to any information classified pursuant to Executive Order 


10501 is not clearly consistent with the national interest. 
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tion Does Not Satisfy the “Opportunity To Cross- 
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. It Was Not Necessary for Appellant, in Order To 
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the Testimony of Recalcitrant Witnesses 


. Without the Testimony of the Recalcitrant Witnes- 
ses There Is No Evidence To Support the Determi- 
nation of the Central Board and the Final Deter- 
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IN THE 
UNITED STATES COURT OF APPEALS | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,076 


JAMES J. TAGLIA, 


Appellant 
Vv. 


MELVIN R. LAIRD, 
Secretary of Defense. 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES* 


Did the administrative procedures, on the basis of which Appel- 
lee! revoked Appellant's industrial security clearance . provide a full 


"This case has not been heard by this Court previously. Although Ap- 
pellant has elected to defer the preparation and filing of the appendix, and a 
statement of issues is not necessary, Appellant here supplies such a statement 
for the purpose of emphasizing Appellant's contentions. 


1 At the time of the occurrences which are the subject of this appe=:, the 
Secretary of Defense was Robert S. McNamara. | 


Department of Defense Directive 5220.6 printed as Addendum No. 1 
hereto (643-66, R. 10; Exhibit C to Appellant's motion for summary judgment), 


and fair hearing consistent with traditional concepts of due process of 
law where (a) the hearing officer had no power to compel the attend- 
ance of witnesses by subponea and could not, therefore, compel the 
witnesses to produce documents or to answer questions on cross- 
examination: (b) witnesses who testified against Appellant with re- 
spect to charges of violation of industrial security regulations, refused 
to answer questions relevant to their direct examination and to pro- 
duce relevant documentary evidence: and (c) the Executive Order 
under the authority of which Appellee purported to act specifically 
prohibited revocation of Appellant’s industrial security clearance un- 
less the opportunity for cross-examination was accorded to him. 


2. Did Appellant. whose Counsel repeatedly object to the nature 
of the proceedings. and to the lack of autt ority and impotence of 
the hearing’ officer to compel witnesses against Appellant to answer 
questions and produce documents on cross examination, waive the 
objections made to the administrative procedures on the basis of 
which Appellee revoked Appellant’s industrial security clearance, 
merely by reason of failing to formally move that the testimony of 


the recalcitrant witnesses be stricken. 


3. Did the District Court err in granting Appellee’s cross-motion 
for summary judgment on the ground that the findings of the board 
designated by Appellee to hear and recommend action to him, on the 
question of revocation of Appellant’s industrial security clearance, 
was supported by ample evidence even if the testimony of the other 
witnesses who were not compelled to answer on cross-examination 
is excluded, where Appellant in the declaratory action below did not 


is entitled “Industrial Personnel Access Authorization Review Regulation”. This 
Regulation refers to what are commonly known as “security clearances” as “‘ac- 
cess authorizations”. It also treats the holder of a security clearance, whose 
clearance is' being considered for revocation as an “Applicant”. In this bricf 
Appellant’s access authorization will sometimes be called a “security clearance” 
and Appellant will nowhere by referred to as “Applicant”. 
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seek judicial review of the action of Appellee on the ground that the 
evidence did not support the related board decision; but only ‘on the 
grounds of lack of due process and lack of authority. * 
REFERENCES AND KultnGs ®™ 
STATEMENT OF THE CASE 
1. Nature of the Case, Course of Proceedings and 
Disposition in the Court below. 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia (642-66. R. 30), denying Appel- 
lant’s motion for summary judgment (643-66, R. 10) and granting 
Appellee’s motion for summary judgment (642-66, R. 17). . 


Appellant’s action (642-66, R. 3) against Appellee. was one seek- 
ing a judgment: - | 


“(a) Declaring the acts of Defendant in suspending | 
and revoking Plaintiff's Secret Access Authorization — 
to information classified by Defendant, illegal. void. | 
null and of no effect. 
(b) Requiring the Defendant to restore the Plaintiff s 
security clearance and Secret Access Authorization, | 
to information classified by Defendant, as an employee 
of Melpar, Inc.” 
Appellant’s complaint (642-66, R. 3) alleged that the hearing accorded 
Appellant, on the basis of which the Central Industrial Personnel Ac- 
cess Authorization Board designated by Appellee recommended sus- 
pension of Appellant's security clearance. was not 4 due process 
hearing, stating inrer alia that the hearing officer had no power to is- 
sue subpeona’s to compel witnesses against Appellant to answer 
questions or to produce documentary evidence, and that in this case 
(642-66, R. 3. Par. 8(b)(4))— | 


“_ this lack of authority denied to the Plaintiff the | 
right to require his accusers to produce documentary 
evidence, which thev refused to produce during the 


= The order of the United States District Court: for the 
District of Columbia from which this Appeal is taken was 
gated March 17, 1969 and filed with the Clerk of the Court 
below on March 19, 1969. The order denied Appellant's Motion 
for summary judgment (and that of Leo George Becker i 
CA No. 643-66, which was consolidated with Appellant's case 
for hearing below) and granted Appellees cross motion for 
summary judgment. The prefatory part of the Order sets forth 
the Court's opinion or ruling on the basis of which the order 
was made. ‘The order appears in the Reeoxd at R-30. 


hearing. and to answer questions, which they refused 
to answer. during the hearing”. 

As there was no genuine issue of fact with regard to the occurrences 
of which Appellant complained. Appellant moved for summary judg- 
ment>. Appellee filed a cross motion for summary judgment. Ap- 
pellee’s motion was based upon its contention that the decision of 
the Board accorded a fair hearing and that the evidence of record 
was sufficient to support the administrative action. Appellant ob- 
jected to a motion for summary judgment on the basis that the evi- 
dence of record was sufficient to support the administrative action, 
as neither the complaint nor the answer at that stage of the proceed- 
ings raised such an issue. Appellant at that time was only seeking a 
declaratory judgment on the grounds 01 due process and lack of 
authority in the Appellee to revoke his security clearance in a case 
where the Appellee had not accorded to him the opportunity for 
cross examination required by the executive order’ under which Ap- 
pellee purported to act. The Court overruled this objection. The 
Court then denied Appellant’s motion for summary judgment on the 
grounds that the administrative procedures adopted by Appellee pro- 
vided a full and fair hearing with ample opportunity to cross-examine 
witnesses as required by Greene v. McElroy, 360 US. 474 ( 1957), 
and that although the hearing officer may have been unable to com- 
pel testimony on cross-examination as to certain questions, Appellant 
could have protected his rights by a motion to strike but elected not 
to do so. The Court ignored Appellant’s contention that the execu- 
tive order under which Appellee purported to act did not confer 
upon him the authority to revoke Appellant’s security clearance in 
the absence of an effective provision in the regulations for the re- 


3 See Footnote 5, infra. 


4Executive Order 10865 reproduced as a part of Addendum No. 1. to this 
Brief. 


quired opportunity to cross-examine witnesses against him. The 
Court granted Appellee’s cross motion for summary judgment on the 
ground that the findings of the Board upon which Appellee acted 
were supported by ample evidence even if the testimony of the wit- 
nesses who were not compelled to answer on cross-examination, is 
excluded. 


2. Facts Relevant to This Appeal.* 


In 1956 while Appellant was employed as a government field 
representative of the Underwood Corporation, in Washington, D.C.., 
he applied for and received a “‘secret” security clearance pursuant to 
the provisions of Department of Defense Directive 5220.6. entitled 
“Industrial Personnel Security Review Regulation”. dated February 
2, 1955.6 He continued to hold this security clearance until January 
23, 1963 when it was suspended by Appellee. During this : period 
Appellant had left Underwood and had become a sales representa- 
tive of Autonetics, Division of the North American Aviation Corp- 


=) Appellant’s motion for summary judgment was supported by a statement 
of the material facts (643-66, R. 10) as to which Appellant contends there was 
no genuine issue. As required by Rule 9h) of the Rules of the United States 
District Court, District of Columbia, Appellee failed to file a statement of gen- 
uine issues as to Appellant's siatement and Appellant's statement must, . there- 
fore, be taken as true. As to factual statements contained in this statement 
which have been so admitted, no record reference will be made. Record ref- 
erences will only be made if the fact alleged was not a part of Appellant's state- 
ment of material facts and is otherwise supported by the record. 


On July 28, 1960, Department of Defense Directive 5220.6 entitled “In- 
dustrial Personnel Security Review Regulation” was cancelled and a new Depart- 
ment of Defense Directive No. 5220.6 entitled “Industrial Personnel Access 
Authorization Review Regulation” was issued. A copy of this Regulation and 
Executive Order No. 10865 upon which it was based is reproduced as Adden- 
dum No. 1 to this Brief. Also reproduced is Executive Order 10909 which 
amended Executive Order 10865 on January 17, 1961. 


oration where he was employed until January of 1962. He then be- 
came 2 senior Government Sales Engineer handling Air Force programs 
for the Philco Corporation. working out of Philco’s Washington office, 
In December of 1962 Appellant left Philco Corporation and accepted 
2 position with Melpar. Inc. Upon the suspension of his security 
clearance. and its subsequent revocation Melpar, Inc. terminated his 
employment. A security clearance was a sine qua non of his con- 
tinued employment by any Defense contractor as a sales representa- 
tive Or engineer. He has not to this day been able to obtain employ- 
ment with a business concern as 4 government sales representative or 
sales engineer. 

The occupation of representing contractors with the Govern- 
ment of the United States in their contractual dealings has become 
a specialized one, due to the special types of knowledge the persons 
engaged in this occupation acquire concerning procurement policies, 
and contract inspection and administration practices of the Federal 
Government. Appellant. in this regard, by 1963 had achieved a 


specialized status as a Government Sales Engineer or Sales Represen- 
tative of contractors engaged in the business of manufacturing or 
otherwise furnishing supplies, services and equipment to the Govern- 
ment of the United States. 


Prior to the revocation of Appellant’s security clearance and dur- 
ing the first six months of the year 1962, one Patricia Poole, a sec- 
retary employed in the Washington office of the Philco Corporation, 
served as Assistant Security Officer, or as Acting Security Officer for 
that office. She was discharged by the Manager of that office in 
June of 1962. On or about July 17, 1962, after she had been dis- 
charged, she wrote a letter to the Security Officer of Philco Corpora- 
tion, one Transue, in which it was apparently alleged, amongst other 
things, that Appellant had brought a document into the Philco Wash- 
ington office with a security classification on it and had cut the 
security classification from it and then returned it to its source, all 


in violation of Department of Defense Security Regulations which 
would have required that such document be logged in and returned 
to the Government or otherwise handled in accordance with ithe reg- 
ulation. Apparently she also charged that in March 1962 Appellant 
brought another document into the office, one not marked as classi- 
fied information, but in her opinion containing classified information, 
and that Appellant had asked her to copy parts of it and turn it 
over to the Planning Director of Philco Corporation, one Bailey, in 
the Philadelphia offices of the Company.” Following receipt of this 
letter, Philco Security Officer, Transue, came to Washington,’ in Aug- 
ust of 1962 to make an investigation concerning the allegations made 
in the Poole letter. He made a written report of his investigations. 
A memorandum with reference to this report was written by an As- 
sistant Philco Counsel, one Berry, to the General Counsel’ of the 
Company, one Nolte, on August 16, 1962. Subsequently, meetings 
were held in the offices of the President of the Philco Corporation 
on August 21 and 22, 1962 at which time it was decided to “discuss 
the allegations” with the Manager of the Washington office and Ap- 
pellant, separately. Such discussions were held at meetings in Phila- 
delphia on August 21 and 22, 1962. Following those discussions it 
was decided, tentatively, to continue the employment of Appellant 
unless there was ‘further 2vidence to justify review of this decision”. 
A report of these meetings was written by Berry although he did not 
attend all of the meetings. No copy of this report was ever given to 
Appellant nor was he asked to concur in the statements of fact 
therein set forth and attributed to him. Subsequently, Berry dis- 
cussed the allegations with Robert L. Applegate. of the office of 
Appellee. On October 23, 1962 he forwarded to Mr. Applegate an 
incomplete copy of the report dated August 29, 1962 (concerning 
what Berry called the August 22 and 23, 1962 meetings) which he 
called an ‘“‘extracted copy” “with asterisks indicating the deletion of 
non-applicable material”. (643-66, R. 10, Exhibit B). 


“Although she was then Acting Security Officer, she took no action with 
reference to the documents at that time (643-66, R. 10, Exhibit A). 


In the meantime. the March 1962 document had been found 

in the possession of the Planning Director of the Philco Corporation. 
It was unmarked as to any classification. Transue immediately classi- 
fied it as “secret” and tumed it over to the Government. Subse- 
quently the matter was referred to the F.B.1. which made an investi- 
gation. Appellant alleges and testified that bork the January docu- 
ment and the March document were obtained from a former North 
American Aviation fellow employee. one McGinty. McGinty did not 

eny giving Appellant the March document. He denied giving the 
January document to Appellant. and since Appellant alleged that he 
had returned the January document to McGinty. the January docu- 
ment never was identified at the hearing as other than one contain- 
ing unclassified “budgetary” information. When Appellant was first 
questioned by representatives of the Federal Bureau of Investigation 
he refused to state the source of the two documents, asserting in 
writing. that if he were satisfied that the security of the United States 
was involved. he would furnish the name of the source of the docu- 
ments. 


The exact nature of the March 1962 document is not a matter 
of record. as the Federal Bureau of Investigation and the Defendant 


refused to produce the document at the hearing,’ being satisfied to 

offer testimony of the F.B.I. witness that he had compared the March 
1962 document with 2 document marked “secret” in the offices of 
the Secretary of Defense, and that they were virtually identical. 


On January 23, 1963 Appellant was notified by the Navy De- 
partment that pursuant to DOD Directive 5220.6, supra, his secret 
security clearance to Army, Navy and Air Force Information was 
suspended, effective immediately. Appellant demanded that action 
be taken by Appellee with reference to such suspension and that such 
suspension be lifted, or that immediate proceedings be instituted 


3 addendum No. 2 hereto. 


under the Regulation looking towards the lifting of the suspension. 
On or about the seventh day of March 1963 Appellant having ob- 
tained no answer to his demand for immediate proceedings instituted 
suit in the United States District Court in the District of Columbia 
for an injunction. That action was voluntarily dismissed when the 
Defendant agreed to issue the statements of reasons required by the 
Regulations and to grant a prompt hearing. Subsequently, on March 
21, 1963, the statement of reasons called for by DOD Directive 
5220.6, supra, was issued together with Appellee’s formal notice of 
suspension, effective immediately. The statement of reasons was 
based generally on the Poole allegations concerning the January and 
March 1962 documents, the original refusal to furnish the name of 
the source of the documents to the FBI and the subsequent furnish- 
ing of that name after the issuance of the suspension order. ( 643-66, 
R. 10, Exhibit B.2). 


Appellant, although believing. and consistently thereafter stat- 
ing? that the proceedings did not provide due process, nevertheless 
complied in all respects with Department of Defense Directive 522.0.6. 
Hearings were sought and were held before the Washington Industrial 
Personnel Access Authorization Field Board, which proceedings were 
detailed in a transcript thereof. (643-66, R. 10, Exhibit A.6). Ap- 
pellant sought and was pezmitted thereafter to orally argue his case 
before the Central Industrial Personnel Access Authorization Board, 
after the report of the Field Board had been forwarded to that Board 
and it had proposed to act adversely with reference to Appellant’s 
security clearance. Appellant was not at that time nor at the time of 
the hearing before the Board permitted to see, examine. or obtain 
any information with reference to the nature of that report (See 
§ IV. F. 1. of DOD Directive 5220.6: Addendum No. | hereto) The 
Central Board, based on that report, however, and after the oral argu- 
ment, recommended to Appellee the revocation of Appellant's secu- 


9 Addendum No. 2 hereto. 
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rity clearance, and Appellee thereupon finally revoked such clearance. 
In so doing. it said (643-660, R. 28. Memorandum of the Board For 
the Director OIPAAR. dated 14 December 1964) at page 4: 


“It follows. too. that in accepting the testimony of 
Poole. Transue. et al. as presenting the true facts in 
this case. we conclude that Taglia and Becker have 

on deliberately lying throughout the proceeding.” 


Apparently the Board paid no attention to the testimony of the poly- 
graph expert that Taglia was telling the truth. (643-66, R. 10. Ex- 
hibit A). 


It was not until after this action had been started and had been 
pending for some time that Appellee chose to supply Appellant's 
Counsel with 2 certified copy of the repor: of the Examiner, Wash- 
ington Field Board. to the C entral Industrial Personnel Access Author- 
ization Review Board. At the time of the hearing on the motion for 
summary judgment in the District Court. a2 copy of this report was 
filed with the District Court Judge hearing the motions./? 


Prior to and during the hearing before the Examiner, Washing- 
ton Field Board. which resulted in recommendations to the Central 


!9% copy of the report was filed with Judge Gasch by the Counsel for 
Appellee at the time of the hearing on the cross motions for summary judgment 
on January 28, 1969. When the order of the Court dated March 17, 1969 was 
mailed to Appellant’s Counsel, what appeared to be that copy of the report 
filed by the Defendant in open Court was included. Appellant’s Counsel 
promptly returned it to the Clerk of the District Court requesting that it be 
made a part of the record in this case. An examination of the record in this 
Court discloses that the report is recorded in the docket entries as having been 
filed on April 14, 1969 as Defendant’s Exhibit A. (642-66, R. 32). But this 
Defendant’s Exhibit A contains only the first twenty pages of the report and 
does not include the index to procedural matters which details Appellant’s con- 
stant objection to the nature of the proceedings and the lack of due process. 
For this reason that portion is reproduced, from Appellant’s certified copy, as 
Addendum No. 2 to this Brief. 


1] 


Board to revoke Appellant’s security clearance, the following pro- 
cedural matters and difficulties occurred and were objected to (Ad- 
dendum No. 2): 


a. Neither the Executive Order nor Department of' 
Defense Directive 5220.6 nor any other applicable 
provision of law, gave the Examiner, Washington Field 
Board, the power to issue subpoenas to complete the : 
attendance of witnesses and the production of docu- , 
mentary evidence. Instead, the Field Board and the 
Counsel for Appellee issued “‘invitations”’ to witnesses | 
to attend and be examined. 


b. The Examiner, Field Board, did not have power 
to administer oaths to witnesses, and instead merely | 
“warned” them of the applicable provisions of Section 
1001 of Title 18 of the United States Code. 


c. The Examiner, Field Board, had no authority _ 
whatsoever and was impotent when it became neces- | 
sary to compel witnesses to answer questions or to | 
produce documents. The principle witnesses against | 
Appellant were Patricia Poole, and Philco employees. ' 
Transue, Beck, Jones and Berry. Since the January : 
and March documents came into the Philco Corpora- 
tion office in Washington, during a period of time 
when Poole was the Security Officer. and should have, | 
if her testimony was true with reference to those docu+ 
ments, been handled by her as classificied documents, 
which she did not, her letter written after she was | 
discharged, obviously a “poison pen™ was a highly 
significant indicator of the extent of her bias and prej-' 
udice and of her malice and motives and of the truth 
or falsity of her testimony. However. she refused to’ 
testify with respect to the letter, to answer any ques+ 
tions with respect to the letter or to produce the letter. 
Transue, who made an investigation and a report, not 
only refused to furnish the Poole letter. which was: 
addressed to him, refused to answer any questions : 
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with respect to it and refused to produce his report 
or to answer any questions concerning them. All of 
the Philco Corporation witnesses including Berry, re- 
fused to produce the Poole letter. the Transue report 
or the full report of the meetings prepared by Berry. 
Berry who prepared the memorandum of the meet- 
ings at which the matter was discussed in Philadelphia 
refused to produce his report and the full memoran- 
dum or to testify with reference to the omitted por- 
tions thereof on the ground of the attorney-client 
privilege. although he was at that time a Philco em- 
ployee. Without the testimony of these witnesses 
there was no case whatsoever against Appellant with 
reference to either the January or the March document. 


d. Government witness Byrnes the FBI Agent. 
testified but refused to produce the March document 
or answer any questions with reference to it, except- 
ing to state that he had compared it with a “secret” 
document. Appellee refused to produce the March 
1962 document and stated that it did not have the 
January document. 


e. Although under the regulations, the decision was 
made bv the Central Industrial Personnel Access Auth- 
orization Review Board, it based its decision on the 
report of the Examiner, Washington Field Board and 
Appellant was not permitted to see that report. 


The transcript of the record of the hearing before the Examiner 
Washington Review Board contains repeated objections on the part 
of Appeliant’s Counsel, to the impotency of the Examiner on the 


question of subpoenas, the compelling of testimony of witnesses, 
and on the production of documents. At one point Appellant’s 
Counsel moved that the proceedings be referred back to Appellec, 


because it was not possible to accord to Appellant the protections 


13 


of the provisions of Section 3 of Executive Order 10865.” See Ad- 
dendum No. | hereto. 


The same objections, that is, to the inability of the Examiner of 
the Washington Field Board to issue subpoenas, administer oaths and 
to compel the testimony of witnesses and production of documents 
were made in Appellant’s argument before the Field Board after it 
had received the report of the Examiner, Washington Field Board 
for consideration by it en camera. (643-66, R. 10, Exhibit D6), pp. 
3-4, 15)./2 


In all instances Appellant’s objections were overruled or ignored 
and the Board proceeded to make its decision on the basis: ‘of the 
testimony of Poole, Transue, Berry, Jones and Canfield, all: ' Philco 
Corporation employees or former Philco employees. despite the fact 
that all of them refused to answer questions or to produce docu- 
ments directly related to their testimony. See memorandum of the 
Central Board (643-66, R. 28). and the detailed report of Appellant’s 
objections to the administrative procedure set forth in the report of 
the Examiner, Washington Field Board, reproduced as eddendpe No. 
2 hereto. 


| 
11 This motion was mad in the companion case of Leo George Becker. 
However, since the stipulation of the parties in the proceedings (643-66, R. 10, 
Exhibit A-Stipulation) permitted the transcript in the Becker case to be offered 
and received in evidence in the Taglia case, it is considered that the same | motion 
was made with respect to both cases. 


!2Note particularly the statement of Counsel on p. 15 that Poole’ s testi- 
mony “should have been stricken from the record when she refused to answer 
questions on cross-examination. I cite to you Wigmore on Evidence, § 1361, 
Volume V. This seems to be the standard law. Regardless of how informal this 
proceeding is, I do believe that the Examiner, in the first instance, the Field 
Board later on, must conform to certain criteria set out in our legal system in 
order to make findings and they must accord the proper weight to testimony 
that was given to them before this Board.” 


ARGUMENT 


A. THE ADMINISTRATIVE PROCEDURES UPON THE BASIS 
OF WHICH APPELLEE REVOKED APPELLANT'S SECUR- 
ITY CLEARANCE DID NOT PROVIDE APPELLANT WITH 
A FULL AND FAIR HEARING WITH AMPLE OPPORTUN- 
ITY TO CROSS-EXAMINE WITNESSES. 


Executive Order 10865. of February 20. 1960 and the amend- 
ment thereto of January 17. 1961. resulted from the decision of the 
Supreme Court in the case of Greene v. McElroy. 360 U.S. 474, 79 


S. Ct. 1400. 3 L. Ed. 2d 1377. It’s terms must therefore be con- 
strued in that light. (642-66. R. 17, Argument p. 4). 


Section 3 of Executive Order 10865 (Addendum No. 1) states 
specifically. that except as provided in Seciion 9 of the Order— 


an authorization for access to a specific classifi- 
cation category may not be finally denied or revoked 
by the head of a department or his designee, includ- 
ing. but not limited to, those officials named in Sec- 
tion 8 of this Order, unless the applicant has been 
given the following: 


_.. 6) An opportunity to cross-examine persons 
either orally or through written interrogatories in 

accordance with Section 4 on matters not relating to 
the characterization in the statement of reasons of 

any organization or individual other than the appli- 
cant.” 

Section 4(a) states that an applicant shall be afforded an oppor- 
tunity to cross-examine persons who have made oral or written state- 
ments adverse to the applicant relating to a controverted issue “ex- 
cept that any such statement may re received and considered with- 
out affording such opportunity in the circumstances described in 
either of the following paragraphs. .... ” None of the circumstances 
described in the following paragraphs apply to the situation here 
presented. 


15 , 
The exception provided as to Section 9 of the Order is not ap- 
plicable here either. That authorizes the head of a department to 
deny or revoke access to a specific classification category if the se- 
curity of the Nation so requires, but only when the head of the de- 
partment determines that the procedures prescribed in Section 3, 
4 and 5 cannot be invoked consistently with the National security. 
No such determination was made in this case. 


A careful examination of DOD 5220.6, supra, (Addendum No. 
1) fails to disclose any provision whatsoever which would assute to 
what the Directive insists upon calling “applicants” the full right to 
cross-examination of witnesses against them. Nor is there any! pro- 
vision therein for the issuance of subpoenas nor the administering of 
oaths. On the contrary Section IV. E. 1.s. merely states that wit- 
nesses appearing before the Field Board shall testify subject to the 
provisions of Sec. 1001, Title 18 U.S. Code. It adds that they shall 
be informed that the Section makes it a criminal offense. punishable 
by a maximum of five years imprisonment, $10,000 fine or both to 
knowingly and willfully make a false statement or representation to 
any department or agency of the United States as to any matter with- 
in the jurisdiction of any department or agency in the United States. 
Written interrogatories, it adds, must be sworn to before a notary 
public or other official authorized to administer oaths. It is strange 
that a proceeding so important to the livelihood of Appellant would 
not provide for its hearing examiners the power to administer oaths 
and to require witnesses to answer questions. 


However the significance of the provisions of the Executive 
Order with reference to the right of confrontation and cross-examina- 
tion stand out clearly when the Supreme Court's pronouncements in 
Greene v. McElroy, supra, are carefully examined against it. 
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In Greene y. McElroy. supra, Greene, as did Taglia in this case, 
had lost his security clearance. Greene contended that he had been 
denied liberty and property without due process of law in contraven- 
tion of the Fifth Amendment. There. as here (643-66, R. 10, State- 
ment of Material Facts as to Which There is no Genuine Issue), the 
Secretary of Defense admitted. as he had to, that the revocation of 
the security clearance caused the loss of the petitioner’s job, and 
seriously affected, if not destroyed. his ability to obtain employ- 
ment within his chosen field of endeavor. The Secretary, how- 
ever. contended that although the right to hold specific private em- 
ployment and to follow a chosen field of endeavor free from un- 
reasonable government interference came within the liberty and prop- 
erty concepts of the Fifth Amendment. th> admitted intereferences 
were indirect by-products of necessary governmental action to protect 
the integrity of secret information and hence were not unreasonable. 
He also argued that even if Greene had been restrained in the enjoy- 
ment of constitutionally protected rights he was accorded due pro- 
cess of law in that he was permitted to utilize those procedural safe- 
guards consonant with an effective clearance program, in the admin- 
istration of which the identity of informants and their statements 
are kept secret to promote an unimpaired flow to the government 
of information concerning the person’s conduct. 


The Supreme Court, however, avoided the constitutional ques- 
tion and decided the case on the narrower ground of “‘authoriza- 
tion’’, finding that it did not need to answer the questions posed by 
the Secretary. The Court said (360 U.S. 474, at page 493): 


“The issue, as we see it, is whether the Department 
of Defense has been authorized to create an indus- 
trial security clearance program under which affected 
persons may lose their jobs and may be restrained 


N9/ 


in following their chosen professions on the basis of 
fact determinations concerning their fitness for 
clearance made in proceedings in which they are de- 
nied the traditional procedural safeguard of confron- 
tation and cross-examination.” 
The importance which the Court in the Greene case placed upon 
the right of confrontation and cross-examination is illustrated at 


pages 496, 497 of 360 U.S., as follows: 

| 

“Certain principles have remained relatively immut- | 
able in our jurisprudence. One of these is that where | 
governmental action seriously injures an individual. | 
and the reasonableness of the action depends on fact | 
findings, the evidence used to prove the government's 
case must be disclosed to the individual so that he 
has an opportunity to show that it is untrue. While: 
this is important in the case of documentary evidence: 
it is even more important where the evidence con-; 
sists of the testimony of individuals whose memory | 
might be faulty or who, in fact. might be perjurers 
or persons motivated by malice, vindicativeness. in- 
tolerance, prejudice. or jealousy. We have formalized 
these protections in the requirements of confronta- | 
tion and cross-examination. They have ancient roots. 
_ . This Court has been zealous to protect these | 
rights from erosion. It has spoken out not only in 
criminal cases (citations omitted), but also in all types 
of cases where administrative and regulatory actions 
were under scrutiny. . . Carter v. Kubler, 320 Wess! 


243: Reilly v, Pincus, 338 US. 269 | 


The Court then went on to quote with approval the language of 
Professor Wigmore. Wigmore on Evidence (3d ed. 1940). Vol V, 
§ 1367, wherein he states: 


“The belief that no safeguard for testing the value 
of human statements is comparable to that furnished 
y 


by cross-examination. and the conviction that no 

staternent (unless by special exception) should be 

used as testimony until it has been proved and sub- 
limated by that test. has found increasing strength 

in lengthening experience.” 


The Court then said: 


And at pp. 507, 508, 360 U.S. the Court said: 


“Where administrative action has raised serious con- 
stitutional problems, the Court has assumed that Con- 
gress or the President intended to afford those af- 
fected by the action the traditional safeguards of 
due process. See e.g. The Japanese Immigrant Case, 
189 U.S. 86, 101; Dismuke v. United States, 297 U. 
S. 167, 172; Ex parte Endo, 323 U.S. 283, 299-300; 
American Power Company v. The Securities and Ex- 
change Comm'm, 329 U.S. 90, 107-108; Hannegan 
y. Esquire, 327 U.S. 146, 156; Wong Yang Sung v. 
McGrath, 339 US. 33, 49. Cf. Anniston Mfg. co. Vv. 
Davis, 301 U.S. 337; United States v. Rumely, 354 
US. 41. These cases reflect the Court’s concern that 
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traditional forms of fair procedure not be restricted 
by implication or without the most explicit action 

by the Nation’s law makers, even in areas where it | 
is possible that the Constitution presents no inhibi- | 
tion. 


The majority opinion of the Court in the Greene case, written 
by Chief Justice Warren, then concludes by pointing to the limita- 
tion placed upon Greene’s work opportunities after a hearing which 
failed to comport with the Court’s traditional ideas of fair procedure. 
stating in conclusion (at page 508, 360 U.S.): 


“_. The type of hearing was the product of admin-. 
istrative decision not explicitly authorized by either 
Congress or the President. Whether those procedures | 
under the circumstances comport with the Constitu-! 
tion we do not decide. Nor do we decide whether | 
the President has inherent authority to create such | 
a program, whether Congressional action is necessary, 
or what the limits on Executive or Legislative auth- | 
ority may be. We decide only that in the absence _ 
of explicit authorization from either the President; 
or Congress the respondents were not empowered to | 
deprive petitioner of his job in a proceeding in which 
he was not afforded the safeguards of confrontation’ 
and cross-examin ation.” ! 


The identical situation is presented here. Since the decision in 
Greene v. McElroy there has been no additional legislative action 
which would have authorized the Secretary of Defense to deprive 
Appellant in this case of his job in a proceeding in which he was not 
afforded the safeguards of confrontation and cross-examination. Of 
more significance, however, is the fact that there has been no ex- 
plicit authorization trom the President which empowered the Secre- 
tary of Defense to deprive petitioner of his job in a proceeding in 
which he was not afforded the safeguards of confrontation and cross- 
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examination. On the contrary. the President by Executive Order 
10865 (Addendum No. 1) specifically enjoined Appellee by stating, 
in $3 and $4 of the Executive Order, that a security clearance was 
not to be finally revoked unless the holder thereof had been given 
an opportunity to cross-examine the persons who made oral or writ- 
ten statements adverse to the holder related to the controverted is- 
sue. In amending Executive Order 10865. by Executive Order 10909 
of January 17. 1961 the President authorized the heads of the De- 
partments concemed to issue. in appropriate cases, invitations and 
requests to appear and testify in order that the Applicant could 
have the opportunity to cross-examine as provided by this Order. 
However. an invitation may be refused. reiected, or ignored. A sub- 
poena cannot. No power of subpoena wa; provided by the Execu- 
tive Order or otherwise. Thus, the Secretary, the Examiner, Wash- 
ington Field Board. and the Central Board were without power to 
compel the attendance of witnesses and to require witnesses to an- 
swer questions and produce documentary evidence. For this reason, 
the Amendment to the Executive Order added nothing. Furthermore, 


a witness who accepted the “invitation” and was present, had the 

full power to refuse, with impunity, to produce documents or to an- 
swer questions on crossexamination. This we shall see was not a 

true opportunity for cross-examination. 
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B. THE MERE PRESENCE OF WITNESSES WHO REFUSED TO 
ANSWER QUESTIONS ON CROSS-EXAMINATION OR TO 
PRODUCE DOCUMENTARY EVIDENCE ON CROSS-EX- 
AMINATION DOES NOT SATISFY THE “OPPORTUNITY 
TO CROSS-EXAMINE” RULE OF GREENE vy. McELROY, 

SUPRA. 

Although Appellee has not so specifically stated, it appears that 
he would claim that merely having the witness present, having testi- 
fied on behalf of Appellee, was sufficient to satisfy the rule requir- 
ing an opportunity to cross-examination. This is simply not true. 
Professor Wigmore in commenting on the importance of testing of 
testimonial statements by cross-examination points out that the 
principle has always been understood as requiring, not necessarily 
an actual cross-examination, but merely an opportunity to exercise 
the right to cross-examine, if desired. Wigmore on Evidence (3d Ed. 
1940) Vol. V, § 1371. He then discusses (§ 1372) the classes of tes- 
timonial statements which satisfy the rule requiring an opportunity 
for cross-examination. Amongst these classes is “the course of the 
examination itself, as furnishing only an incomplete opportunity.” 
He breaks this down (§ 1390) into a number of sub-hearings. one 
of which is the witnesses’ refusal to answer on cross-examination, 
or the parties’ prevention of his answer. In discussing this, Wigmore 
says, Vol. V.§ 1391 at p. .12: 


“Where the witness after his examination-in-chief on 
the stand, has refused to submit to cross-examina- 
tion, the opportunity of thus proving and testing his 
statements, has substantially failed, and his direct 
testimony should be struck out. ; 


Under these circumstances, it seems too clear to require much 
additional argument that Appellee should not have considered any 
of the testimony of the witnesses who refused to answer questions or 
produce documents related to their testimony. Certainly, the Presi- 
dent by his Executive Order has specifically denied to Appellee the 


authority to revoke Plaintiff's security clearances “in the absence of 


an effective opportunity for cross-examination of the witnesses against 


‘him’. In the face of Appellant’s constant objections to the use of 
witnesses against him who refused to answer questions on cross-exam- 
ination. or to produce documents relevant to their testimony, and 
his contention (Statement of Facts, p. 13-14, supra) that their testi- 
mony should have been stricken. Appellee should have voluntarily 
recognized the limitations imposed upon him by the Executive Order 
and refused to revoke the security clearance. This. Appellant con- 
tends. was a specific and definite responsibility of Appellee. As was 
said in Citizens Bank and Trust Company v. Reid Motor Company, 
216 N.C. 432. 4 S.E. 2d 318. 320: 


“A party has the nght to an opportunity to thoroughly 
and fully cross-examine a witness who has testified 
for the adverse party. This right, with respect to the 
subject to his examination-in-chief, is an absolute 
and not merely a privilege. A denial of it is a prej- 
udicial and fatal error. Resurrection Gold Mining 
Co. x. Fortune Mining Co., 8 Cir. 129 F. 668, 674 
70 CJ. 611: State v. Hightower, 187 N.C. 300, 121 
S.E. 616: Riverview Milling Co. v. Highway Comm., 
190 N.C. 692. 130 S.E. 724; State v. Beall, 199 N. 
C. 69, 156 S.E. 154. 


Where the opposing party, without fault on its part, 
is deprived of the opportunity of a cross-examina- 
tion, it is generally held that he is entitled to have 
the direct testimony stricken from the record. ‘This 
doctrine rests on the common law rule that no evi- 
denice should be admitted that was or might be 
under the examination of both parties and that ex 
parte statements are too uncertain and too unreliable 
to be considered in the investigation of contraverted 
facts.’ 


28 R.C.L. 600, Witnesses Sec. 189. 
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While the question has not been the subject of de- | 
cision in this State, courts of other States uniformly 
hold that where a witness refuses to answer questions 
on cross-examination, his testimony on direct exam- 
ination should be stricken out 


Appellee, however, says that because Appellant’s Counsi did 
nor formally move to strike the testimony of the witnesses, that 
Appellant cannot now object to the testimony, although Appellant 
objected time and time again and in his argument before the Central 
Board stated that the testimony should be stricken. What Appellee 
is really trying to say is that Appellant waived the right to cToss- 
examination. As we shall see, there was no such waiver. 


C. IT WAS NOT NECESSARY FOR APPELLANT, IN ORDER 
TO PROTECT HIS RIGHTS, TO MOVE FORMALLY TO) 
STRIKE THE TESTIMONY OF SESE NT, 
WITNESSES. 


While it is true that the right to an opportunity to thoroughly 
and fully cross-examine a witness who has testified for an: adverse 
party is an absolute right and not merely a privilege, and a denial of 
it is prejudicial and fatal error, this right can be waived. As Dean 


Wigmore says, (Vol. V, § '390, p. 111): 

“Where, however. the failure to obtain cross-examina- 
tion isin any sense attributable to the cross-examiner's 
own consent or fault the lack of cross-examination | 
is, of course, no objection, according to the general 
principle (Ante § 1371) that an opportunity though 
waived, suffices.” 


Appellee would argue that a failure to formally move to strike 
testimony constitutes a waiver, whether or not the party having the 
right of cross-examination otherwise objects. The most that can be 
said is that a failure to make a motion to strike may be effective as 
a waiver. Pilcher v. State, 93 Ga. App. 605, 92 S.E. 2d 318. But 
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the emphasis is on what constitutes 2 waiver. and here the conduct of 
Appellant's Counsel was such as to interpose constant objections to 
the conduct of the witnesses as well as to the nature of the proceed- 
ings which were continued by the Examiner despite the fact that 
the witnesses refused to answer the questions. Appellant suggests 
that it was the duty of the Examiner under those circumstances to 
strike the testimony. This he failed to do. His conduct can only 
be evaluated in the light of language such as that used by Justice 
Windburn. in Citizens Bank and Trust Co. v. Reid Motor Co., supra. 
He said: 
“When the witness Jack Frieze refused to submit to 
further crossexamination after a few immaterial 
questions were asked, the failure of the Court to 
strike out the testimony given by him on examina- 
tion-in-chief is error.” 
Only if Appellant’s Counsel in this case had made no objection 
whatsoever to the conduct of the witnesses and to the impotence of 
the Examiner to require that the witness answer questions and produce 


documents, could it be said with any validity that Appellant’s right 
to an opportunity for cross-examination had been waived? 


Furthermore, Appellant’s Counsel in effect formally moved to 
strike Poole’s testimony during the argument of the case before the 
Central Board. See 643-66, R. 10, Exhibit D(6), Transcript of 
oral argument before the Central Industrial Personnel Access Authori- 
zation Board, December 2, 1964, pp. 3, 4, 15, and footnote 12, 
supra. 
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D. WITHOUT THE TESTIMONY OF THE RECALCITRANT | 
WITNESSES THERE IS NO EVIDENCE TO SUPPORT THE | 
DETERMINATION OF THE CENTRAL BOARD AND THE | 
FINAL DETERMINATION OF THE APPELLEE THEREON. | 

The determination made by the Central Board ( 643-66, R. 28, 
Final Determination, Taglia case, Dated 14 December, 1964) was 
based upon the concept that either Poole and the Philco witnesses 
were lying or that Becker and Taglia were lying. As previously here- 
in stated (p. 10, supra) the Central Board resolved the conflict in 
favor of Poole and the Philco witnesses, despite the fact that Ap- 
pellant contended that they were lying, and despite the fact that 
Taglia took a lie detector test (polygraph test) and the expert wit- 
ness testified that in his opinion Taglia was telling the truth. (643- 
66, R. 10, Exhibit A, Tr. p. 4). 


Had the Central Board stricken the testimony of Poole and 
the Philco witnesses, as it should have, the question as to who was 
lying would have had to have been resolved in favor of Appellant. 


For this reason alone the decision of the District Court was erroneous, 
even though it could be argued that it had the power to grant a 
Motion for Summary Judgment on an issue not raised by the plead- 
ings. 


CONCLUSION 


The decision of the District Court below was erroneous in the 
following respects: (1) Appellant was not accorded a fair hearing 
by Appellee with the necessary safeguards of an opportunity to ex- 
ercise his right of cross-examination of witnesses testifving against 
him: (2) Appellant did not waive his right to an opportunity for cross- 
examination: (3) The decision of Appellee in the proceedings look- 
ing to revocation of Appellant’s security clearance is not supported 
by any evidence, if the testimony of the witnesses who refused to 
answer questions or produce documents on cross-examination is 
stricken, as it should have been. 


Appellant. therefore. prays that this Court reverse the decision 
of the Court below and remand with instructions to grant Appellant's 


Motion For Summary Judgment. 


Respectfully submitted, 


Robert Sheriffs Moss 
1815 H Street. N.W. 
Washington. D.C. 20006 


Attorney for Appellant 
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I. GENERAL 


A. Authority 


This Regulation is issued pursuent to the eathority vested 
by law, including Executive Order 1085 (reprodzced es 
Appendix A), in the Secretary of Defense. 


By an exchenge of letters between the Secretary of Defense 


and the Aéministretors of the Federal Aviation Asency era 
the National Aeronautics and Space Aéninistretion, end es 
provided for in Section 1 (b), Executive Order 10855, the 
Department .of Ikfense has been gsuthorizea to ect for snd 
in behalf of the Federel Aviation Agency and the Netional 
Aeronautics ené Space Aduinistration in the performonce 
of the edtinistrative end personnel services set forth in 
this Regulation. Reference (a) is hereby cencellea. 


ce 


1. The Secretary of Defense and the Administretors of the 
Federal Aviation Agency, and the National Aeronautics 
and Space Administration have prescribed specific 
requirements, restrictions, and other sefeguerds which 
they consider necessary to protect (a) releases of 
elessified information to or within United States 
industry that relate to bids, negotieticns, awerds, or 
the performeuce or termination of contracts with their 
departaent or agency, end (0) other releeses of classifies 
information to or within industry which their departrent 
or agency hes responsibility for safegusrdinzg. In this 
coprection, this Regulation prescribes uniform standards, 
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processing to final d<termina- 
thin the scop2 of the Industrial 


eriteris, and proccdurss 
tion e221 esses which care 
Personnel Access Authoric 
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Pursuant the egreenent made between the Department of 
Defense, end the Federal Aviation Agency, and the National 
Aeronenties end Space Acninistretion, (provided for in 
Section 1 (bd), Executive Order 10855), this Regulation has 
been extended to apply to protect the releases of classified 
inforcation specified in siersresraph 1., sbove. The 

eng irstronental provicsd for in this Roguleticen 
hereby euvhorizied to sssums oi seiecion cvsr>, ene os 

efter orevided, to process ana make detersinetious in 


arising out of such releases of clessified information. 


This Regulation is issued to conform the Industriel Personnel 
Access Authorizetion Review Program to the requirements of 
Executive Order 10865. 


Definitions 


1. Whenever the words "Department of Defense", or “Department 
of Defense agency or ectivity", or "militery depertment” 
are used herein, they shall be decmed to include whners 
eppliceble the Federal Aviation Agency, or she National 
Aeronautics and Space Acninistration. 


Access Anthorizetion: fn euthorization to have access to 

one or more cacegzories of information cleseificd in 

eccorée:ce with Executive Oréer 10501. (NOTE: Actual. 

access, waoen enthorized, requires toth an access éuthorize- 

tion end a “need to know".) In the case of a contractor, 

en ®eccess eithorizetion” is an euthorizstion for the 

contractor involved to heve access to specific categories 
classified inforretion provided such eccess is (e) required. 
connection with the bidding, negotiation, mveard, performance, 
terminetion of contracts with & Deparment of Defense agency 
activity or (b>) required in connection with other releases 
classified infouretion to or within industry. In the cese 

of e contractor exployee, en “access authorization" is an 

authorizetion for the exployee to heve access to specific 

catezories of classified information provided such access is 

(1) required for the performance of his work with a particular 

contractor on contrects with a Departuent of Defense agency 

or activity or (2) reqaired in connection with the releace 

of clessified information to or within industry. 


Administrator: The Administrator of the Federal Aviation 
Agency; or the Netional Aeronautics and Space Adainistration. 
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Agency cass: A case erising out of the releese of classified 
information to or within industry d.rectly by the Federal 
Aviation Agency or the Netionel feronatics and Space 
Administration in connectioa with the bidding, negotiation, 
awerd, or performance or tezmination of a contract by one 
of those agencies. 


Applicent: Any person ho is eligible to have the netter of 
granting, revoiing, or denying him an access euthorization 
Aeterminea or reconsidered undex the Tadustrisl Personnel 
Access Authorization Review Progrza as provided for in 


sae esos 
co 


pars crags i.r. exd ¥.3. 

Contractor: An industrial, educetional, comercial, or 
other entity which has executed e contract or & Department 
of Defense Security Agreement (DD Form 441) with a Department 
of Defense agency or activity. 


Personal appearence proceeding: A proceeding before the New 
York, Washington, or Los Angeles Industrial Personiel Access 
Authorization Field Bosra convened and conducted in accordance 
with this Regulation. The use of the terms “personal 
appearence proceeding” or "proceeding” in this Regulation 
does not imply, and shall not be construed to mean, thet such 
procedures are subject to the provisions of the Ad@winistrative 
Procedure Act, or thet the rules of evidence customary in the 
courts of the United States shall be applied. 


D. Policy 


1. The responsibilities of the Depertment of Defense, including 
those imposed by the President in Executive Order 10865, 
necessitate application of policies designed to minimize 
the possibility of compromise incident to placing classified 
information in the hands of industry. Adequate measures 
will be taken to insure that no person is granted, or is 
allowed to retain, an authorization for access to clessified 
information unless the available information justifies a 
finding that such access suthorization, at the specific 
classification category granted, is clearly consistent with 
‘the national interest. 


A determination thst granting or retaining authorization for 
access to information of a specific classification category 
4s not clearly consistent with the national interest shall 
result in denying or revoking euthorization for such access. 
Any determinction under this Regulation adverse to an 
applicent shell be a determination in terms of the national 


interest ond shall in no sense be & deverminstion as to the 
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loyalty oF the opplicsat concerred. A céstersination 
unger this Resulation favoridle to en epolictat is not, 
in end of itseif, en acess: cuthorizstion; uor is it in 
any sense & Gstcrinmation that the eppliceni conccrns 
secess to elesvivied infozmntion. Since 
setion relates only to access to clessificd 
om seyelirg such en enthorication coss 
ation in unelessivicd work. 


In the cbsence of tt 
Secretexry of Daven: 
exseS iaviiatiors c2é remis 

end may de?rey reasonable and necessery expenses 
ineurred by such witnesses, in omer that the epplicent may 
have the opportunity for cross-cxmination provided by this 
Reguletion. So far es the nationsl security pemrits, 
investigative egencies uncer the control of the Departmcnt 
of Defense shsll cooperate by idsatifying to the Office oft 
Industriel Personnel Access Authorization Review, persons 
who heve mege stetorents edverse to the epplicznt and by 
assisting in neking such persons evaileble for cross- 
examination. 


All perconmel involved in the procescing or eases under the 
Industriel Personnel Access Authorization Review Progrea 
shall couply with the epplicadle Gtrectives pertaining to 
the safeguerding of clessificd informmatioa eud the hendling 
of investigetive reports. No clessificd information, nor 
any informetion which nigat couprod.ce Investigetive sources 
or methoas or the identity of confidentlel infornents, shell 
be disclosed to eny epplicent, or to his counsel or repre- 
sentatives, or to eny other person not enthorized to heve 
eecess to such informetion. In cases involvirg Sndivional 
epplicents, the exployer concerned, mey b2 Sdvised only of 
the final determination in the case end of eny interka 
decision to sugpend en access enthorizetion prevously 
granted. Except et the written request of the applicant, 
the Department of Defense shall nce release copies of the 
Stetenent of Reasons or findings reletive thercto outsi.d2 
of the Executive Brench of tho Goverrncut. 


E. Progren 


The Industriel Perconnel Access Authorizetion Review Progrim 
is hereby revised, modified, and contimied in eccordance with 
this Reguletion.' The Progcem shall be etninistered by the 
Director, Office of Industriel Persourel Access Authorizacion 
Review, who shell have & ste?? for that purpore. Ths Office 
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of Industrial Fersornel Access Aothcorizetion Review shell 
consist of the following cleneats: 


1. The O?fice of the Director. 


2. The Industriel ‘Personnel Access Authorization Screening Board 
(hereiuefter called the Screening Board ). 


The Ininetrial Personne] Access huthorizetion Field Doards 
(hereins?ter called the Field Boards). 


hk. The Central Industrial Personnel Access futhori'zation Board 
(hereinafter calleé the Central Board). 


Scope of Program 


1. Except es provided in subparagraph a. of this parsgrepn 
the procedures esteblished in this Regulation shell be 
applicable to cases in which the epplicant is eligibie 
under the Armed Forces Industrial Security Reguletion for 
consideration as to the granting or contimung of an access 
authorization and in eddition thereto: 


e. A Department of Defense agency oF activity hes recca- 
mended that an eccess authorization of & contractor or 
contractor employee be denied or revoked; | 


A Departmeat of Defense agency or activity: hes suspended 
an access authorization of e@ contractor or contractor 
employee; 


A Department of Defense sgency or ectivity has denied 
or withdrawn e temporary access authorization fron an 
individual, other than a foreign nstionel, who falls 

thin such categories as may be esteblished under this 
subparegreph; or 


a. Action is reqested by the Secretary of Defense, or the © 
Secretary of any military department or the Adninistrator 
concerned. 


2. Once access authorization has been suspended, or a Statement 
of. Reasons hes teen issued, or a temporary euthorizetion 
for access hes been withdrevn or denied in the case of 
applicants inclucsd in categories established) under sub- 
parageaph 1., above, these procedures may be invoked by 
an spplicant even though his employment kss been terminated. 


II. 
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ORGANIZATION 


A. 


Office of Industrial Personnel Access Authorization Review 


i. 


&. 


Orgent cation 


The Office of Inéastrial Personnel Access Authorization 
Review shell be estedlished in the Office of the Secretary 
of Defense end wili function under the administrative 
jurisdiction ef the Assistent Secretary of Defense (MP&R). 
The Office shell be heeded by a civilien Director appointed 
by the Secretary of Defense agter consultation with the 
pscistent “scsetexy of Defenses (72GR} and the Seorsterles 
of the Army, Nevy ana Air Force. Policy guidence for the 
operation of the prograa Sncluding menpower end personnel 
requirenents shall be provided by the Assistant Secretary 
of Defense (MF&R). The Director shell be responsible for 
administering the Industriel Personnel Access Authorization 
Review Progran, including its constituent boerds; he shall 
advise and consult with the Secretaries of the Army, Navy 
and Air Force in carrying out this responsibility. He shall 
be responsible for ensurizg that the Screening, Field end 
Central Boards ere provided with guch edvice, assistance 
and personnel, including legal and security advice, as he 
considers necessary to enable these elements properly to 
carry out their functions under this Program. He shall 
have such professionel, technical, end clerical staff as 
he may require to cerry out his responsibilities, as set 
cut herein, end such other releted responsibilities as may 
be prescribed. The Director is g@athorized to obtain infor- 
mation, essisvence, ana advice directly fron eny agency or 
activity of the Depertment of Defense, end, in accordance 
with estabjished policies, fron other egencies of the 
Goverment. He shall prepare monthly reports showing 
caseloads and the stetus of pending cases. The Director 
may issue such supplenental instructions, not 4nconsistent 
with this Regulation, es may be desirable for the 
administration and efficient operation of this Program, 
4{neluding rules for the processing of ceases, the conduct 
of screenings, personal appearance proceedings, determina- 
tions and reviews, and for guidance in the application 

of the standerd and criteria set forth in paragraph III. 
In any particuler case, the Director m2y request addi- 
tional, investigation to be made subject to the provisions 
of any egreenents with investigative agencies outside the 
Department of Defense. . 


The Office of Industrial Personnel Access Authorization 
Review shall be located in the Pentagon end shell be 
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suppor ted aininistretively by the Cffice of the 5220.6 
Seerctery of Defense. The military deparwments shell 
moke appropriate allocations of funds, military and 
civilien personnel, and personnel spaces. 


Commnieetions shall be eddressed to the Director, 
Office of Industriel Personnel Access Authorizetion 
Review, The Pentegon, Washington 25, D. C. 


eporiment Counsel 
{ine Office of Industrial Percsomnel Access Authorizati¢n 
Review snall include within its staff e sufficient muber 

of qualified attorneys, who may be stationed in Washington, 
D. C. or et such other locations es the Director may select, 
to act as counsel for the Department of Defense in each case 
in which a personal appearence proceeding is held under 

this Regulation. When designated by the Director to serve 
in this capacity, department counsel shell perform the 
functions normally and customarily associated with seid 
position. Department counsel shall also advise snd essist 
the Screening Board as required, and shell represent the 
Department of Defense before the Central Board when 
appropriate. 


Files 
The complete files of ell review cases perteining to | 


industrial personnel shall be maintained by the Department 
of the Ary. 


Industrial Persomel Access Authorization Screening Bosra 


1. The Screening Bosrd shall be located in the Cffice of 
Industrial Personnel Access Authorizetion Review and | shall 
be responsible for the performance of the duties and functions 
hereinafter prescribed. i 


The Secretary of each military department shall appoint one 
or more members, military or civilian, to the Screening 
Board as the caselosd requires. Appropriate officials 
designeted by cach Secretary will sutmit nominations through 
the Director, who will review the qualifications of each 
nomince and make an eppropriate recommendstion to the 
Secretary concerned. Except as provided in paragrsph II.F., 
any three members so appointed, one fran each nilitary depart- 
ment, shall constitute & quorum-panel so that more than one 
pane]. may be convened at the same time. The Director shall 
designate one member to serve as Chaizmman of the Screening 
Board. 


The Screening Board shall have juriseiction over all cases 
which are referred to it in accordance with this Regulation. 
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C. Industriel Personnel Access Authorization Field Bosrds 


l. There shall te three field boards, which shall be known 
as the New York, the Washington and the Los Angeles 
Industrial Personnel Accese Authorization Field Boards 
and which shall be located in said cities. Additional 
field besras may be estedlished by the Director with the 
approval of the Secretssies of the Amy, Nevy and Air 
Force. Faenels of existing Field Boerds mezy be convened 
at other locations to provide preamt end convenient 
personal appearance proccedings. Each Field Boovd shell 
be responsible for the performance of the duties and 
functions hereinefter prescribed. 


The Secretary of eech militery department shall appoint 
one or more members, military or civilian, to each Field 
Board es the caseloed requires. Appropriate officials 
designated by each Secretary will subzit nominations 
through the Director, who will review the qualifications 
of each nominee and make an appropriate recamendation to 
the Secretary concerned. The Director shall designate 
either one member of the Board or a steff member to serve 
as eadninistretive director of each Board who will be 
responsible for the immediate operations of the Board. 

A quorm-panel may consist of any one civilien menber who 
is a qualified attorney, or of any three meubers, one from 
eech military department, of wham at least one shell be a 
civilien ana et least one sball be ea qualified attorney. 
When a panel of three mexbers is convened, the acministrative 
a@irector shell designate one member to act as Chaimzan. A 
quorum-penel may exercise all of the authority conferred 
on the Boerd or Cheimmean by this Reguletion. 


3. Each Field Board will have jurisdiction over all cases 
referred to it in accordance with this Regulation. 


_D. Responsibilities of Military Lepertments for Administrative 
Support : 


1. Except as provided in peregraph 2., the Field Boards shall 
be supported administratively by the following militery 
departments, which shall appoint such other personnel es 
may be required by the Director to assist each Field Board: 


Kew York Industrial Personnel Access Authorization Field Board 
Department of the Aray 


Washington Industrial Personnel Access Authorization Field Board 
Department of the Air Force 

Los Angeles Industrial Personnel Access Authorization Field Board 
Depertuent of the Nevy 


pute _Si00.6 © 
Whenever, pursuent to direction of the Director, a panel 
of © Field Board esteblished under peragreph II.C.1., /ebove, 
4s convened et eny of the following need locations, th¢ 
coumanders nemed, respectively, shall errenge or provide 
for the eduinistretive support needed by such board panel 
in order to discherge its officiel business et such locetions: 


Alasiza: 
Comnender, Alesken Air Cexuend 


Virgin Islezés, Cenal Zone, 203 Puerto 


Comanting Cenerol, USA, Corribean 


Guem, American Seuoa, Weke, Midway, Guano Islend & Hewaii: 
Comendant, 14th Neval District 


Where a panel of 8 Field Board is convened et @ location 
other than its principal office or at a location outside the 
jurisdiction of the commanders nened in peragraph 2., sbove, 
the militery department requested by the Director shell 
provide office space, facilities end clerical personnel for 
each personal appearance procceding end for the promt 
making of a verbatim transcript thercof. 


As & verbatim transcript will be required of each el 
appearance proceeding before a Field Board, it is 
responsibility of each of the ebove mentioned comonders 
to provide the necessary personnel and facilities fox the 
prompt maliing of such transcripts. 


Centrel Industrial Personnel Access Authorization Board 


l. There is hereby established a Central Bosra, which shell be 
located in the Office of Industrial Personnel Access 
Authorization Review, and shall be responsible for the 
perfomence of the duties and functions hereinefter | 
prescribed. = 


The Secretary of each military department shall appoint one 
or more meubexrs, military or civilian, to the Central Boerd 
as the caseload requires. Appropriate officials designated 
by each Secretary will submit naninations through the 
Director, who will review the q:elifications of each’ nominee 
end meke an appropriate recoumendstion to the Secretary 
concerned. The Director shall designate one member to serve 
as Chainnan of the Central Board. Except as provided in 
-paregraph II.F., any three members so appointed, one! from 
each military department, shall constitute 6 quorum-pane]. 

so that more than one panel may be convened at the sane time. 
One of the muavers of each quorum-panel must be & qualified 
lewyer and each quorwi-panel shell include at least one 
civilten. 
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3. The Central Bosrd shall have jurisdiction over all cases 
referred to it in accordance with this Regulation. 
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F. Cemposition of Boards in fgency Cases 


1. Whenever e4 esency case is referred for consideration .and 
@etextinetion unger the Frozrcm the A¢ministrators concerned 
shall de entitled to appoint one mender to the Screening 
Board and to mesbers to the Centrel Board. Such enpoint- 
ments chall conform to the requircnents of pexragronh IT.G. 


of tiis Recisticn. 


When2ver en agency esse is referred to the Screening or 
Central Boarés, the Director shall notify the Adninistrator 
concerneé thereof. The Administrator, or his designes, 
shall, in their absolute discretion, exercise or waive the 
right of his agency to be represented on the Boerd involved 
ana shall notify the Director thereof in writing, which 
notification shell be neds a permanent pert of the record 
in the case. If the rigat is exercised, the Screening Board 
panel to which the case is referred shall consist of Pour 
menbers anA the Centrol Board panel of five menbers, instead 
of the usual three mexbers; if it is waived the Boerd shall 
be constituted es provided in paragraphs II.B. or II.E., ebove. 


Access Authorization of Nenirees 

No person shall be appointed Director, board member, or staff 
member under this Progrem until such person hes been granted 
an euthorization for access to Top Secret information, or its 
eguivaient, based on @ background investigation. 


STANDARD AND CRITERIA 


A. Stendard for Issuing an Access Authorization 


Authorization for aczess to classified information of 4 specific 
classification category shall be grented or contimied. only if it 
4s determined that such access by the applicant is clearly con- 
sistent with the national interest. 


Criteria for Application of Standard in Cases Involving Indi.viduels 


1. Commission of any act of sabotage, esplonege, treason, or 
sedition or attempts thereat or preparation therefor, or 
conspiring with, or aiding or abetting, enother to comit or 
attempt to commit any act of sabotage, espionage, treason or 
sedition. 


Jvi 28, 6 
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Esteblishing or contivving a sympethetic essociation with 

& seboteur, epy, traitor, secitionies, anerchist, revolutionist, 
or with en explonage agent or other secret representative of 

a forciga netion vhose intercets may be inimical to the 
interests of the United States, or with any person who edvocetes 
the use of foree or Violence to overthrow the Goverment of the 
United Stetes ov the alteration of the form of Goverment of 
the United Stetes by unconstitutional means. 


yvoosey cf use of force or violence to overthrow the Govern- 
c = f the form 


Membership in, or effilietion or syopathetic essocietion 
with, or perticipstion in the activities of eny foreign 

or dGcozestic organization, essociation, movement, group, or 
coubination of persons woich is totslitarian, fascist, 
communist, or subversive, or which has edopted or shows, & 
policy of edvoceting or approving the camission of acts of 
force or violence to deny other persons their rights uncer 
the Constitution of the United States, or which seeks to 
alter the fora of Governnent of the United States by un- 
constitutional meuns. : 


Intentionel, vnsuthorized disclosure to any person :of 
classified information, or of other infomsation, disclosurc 
of vhich is prohibitec by lew. 
Performing or atteupting to perform his duties, or other- 
wise acting, so as to sexve the interests of enother govern- 
ment in preference to the interests of the United States. 


Participation in the sctivities of en organization' established 
as a front for an organizetion referred to in subpsregraph h., 
above, under circumstances indicsting that his personal views © 
were sympathetic to the subversive purposes of such 
orgenization. 


Participation in the activities of an organization with 
knowledge that it hed been infiltrated by members of sub- 
vercive gcouvs under cireumstanecs indicating that! the 
individusl was a pert of, or sympathetic to, the infiltrating 
elcnent ox sympsthetic to its purposes. 


Synpathctic interest in totalitarien, fascist, ccmunist, or 
similes subversive movements. 
Sympathetic essociation with e mesber, or mexbers, of an 
organtantion referred to in subparagraph 4. above. 
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(Ordinarily, this will not include chance or ocessional 
meetings, nor contacts limited to normal business or 
official reistions.) 


Currently maintaining a close contiming association with 
&@ person who hes engeged in activities or associations of 
the tyre referred to in subp2ragrephs 1. throuch 9., above. 
A close contimzing essoctation may be deemed to exist if 
the individual lives et the sane premises es, frequently 
visits, or freqently communicates with such person. 


Close continvirg essocintion of 
paragraph 12., sbove, even though leter separatcd by 
Gistence, if the civcaumstances Intieste thes ronnieb oF 


the association is probsble. 
Willful violation or disregard of security regulations. 


Any behavior, activities, or associations which tend to 
show thet the individual is not relieble or trustworthy. 


Any deliberate misrepresentations, falsifications or 
emission of materiel facts from a Personnel Security 
Questionneire,' Personal History Stetexent, or sinilar 
document. 


Any criminal, infamous, dishonest, immoral, or notoriously 
@isgreceful conduct, hebditual use of intoxicants to excess, 
drug edaiction, or sexual perversion. 


Acts of a reckless, irresponsible or wanton nature which 
in@icate sach poor judgment and instebility as to suggest 
thet the individual might disclose classified information 
to unevthorized persons, or otherwise assist such persons, 
whether deliberately or inadvertently, in activities 
inimical to the national interest. 


Any illness, including eny mental condition, of a nature 
which, in the opinion of ccampetent medical authority, may 
cause significant defect in the judgnent or relisbility of 
the employee, with due regard to the transient or continuing 
effect of the iliness and the medical findings in suck case. 


Any facts which furnish reason to pelieve thet the individvel 
may be subjected to coercion, influence, or pressure which 
may be likely to cause action contrary to the national interest. 


The presence of @ spouse, parent, brother, sister, or offspring 
in a nation whose interests may be inimicel to the interests 
of the United States, or in satellites or occupied areas of 


Jul“28, 60 
App. 13 5220.6 
such a netion, under circumstences pormitcing coercion 
or pressure to be brought on the individual through such 
relatives vnich mey be likely to cause action contrary 
to the national interest. 


Refusal by the individual, without satisfactory: subsequent 
explanation, to answer questions before ea Congressional or 
legisletive committee, or Feserel or State court or ovher 
tribunel, regerding cherges of his elleged disloyelty or 
other misconduct. 


C. Gutéencs for the footicatien of the Stauncard end Criteriz | 
Ire a ee re I ree 


1. The activities and associations listed in paregreph III.B., 
above, describe conduct which may, in the light of all the 
surrounding ciramstences, be the basis for denying or 
revoking an access authorization. The conduct varies in 
implication, degree of seriousness and significance depending 
upon all the fectors in e particuler case. Therefore, the 
ultimate determination of whether an euthorization should 

. be granted or contimed mist be en over-sll ecomon-sense 
one on the basis of all the information which mey properly 
be considered under this Regulation including but not | 
restricted to such fectors, when enpropriate, as. the 
folloving: tbe seriousness of the conduct, its implicetions,. 
its recency, the motivations for it, the extent to which it 
wes voluntery end undertaken with knowledge of the cir- 
cumstances involved and, to the extent that it can be | 
estimated and is eppropriate in a particular case, the 
probability thet it will continue in the future. 


lesitimete labor activities shall not be considered in 
determining whether access authorization should be erence 
or continued. 


It is essential to the efficient, econcmical, and equitable 
operation not only of the Industrial Persorinel Access | 
Authorization Review Progran, but of the total procedures 
whereby the Department of Defense suthorizes access to 
classified information, that applicants provide full, frank 
and truthful answers when they complete official questionnaires 
or other similar dociments, or respond to officiel inquiries. 
Accordingly, the deliberate giving of false or misleading 
testimony or informetion on relevent matters, msy be 
sufficient standing alone to juctify denying or revoking 
eccess outhorizstion and shall be weighed carefully before 4 
detenninntion is reached under this Program. 


The granting or continuing of en authorization for access to 
a@ contractor is not clearly consistent with the national 


interest if the access authorization of an owner, officer, 
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director, or any executive of the contractor who is required 
to heve such an access suthorization, has not been, or would 
not be, granted under the stendsrd and criteria set forth in 
pereasreohs TII.A. and III.B., sdove. 


PROCESSING OF CASES 


A. Emergency Action 


Departzent of Defense activities or agencies mey not make a final 
determination denying or revokirg ean euthorization for access. 

In exceptional esses officials euthorined by the military dcepart- 
ment conesrn2zd noy suspend en exiborivetion previously grented 
to en individue? (but not to a facility) when, in the opiiuion of 
the axthorices ofviciel, the iniivicual’s comtinic2 aceers to 
classified informetion, pending action by the Screening Board, 
would constitute an imediete threat to the national interest. 
Any such suspersion ection shall be reviewed by the Screening 
Board to determine its propriety. 


Forwarding Cases 


Department of Defense activities or egencies shall forwerd to 
the Director all ces2es prescribed in paragraph I.F.1 together 
with the couplete file, including the reccrmendstion in the 
case, the reesons therefor, end all other aveileble information 
and material relevent to a determination. After ensuring thet 
the file hes been properly prepared end transmitted, the 
Director shell forward it to the Screening Board for appropriate 
action. 


Initial Adjudication Procedures (Screening Board Action) 


1. The Screening Board shall review each case referred to it 
by the Director end shall determine in accordence with the 
ston@ara and criteria set forth in psregraph III whether 
the reported information warrants (a) euthorizing or 
continving to authorize eccess at the specific classification 
category requested or (bd) further processing as set forth 
belov. : 


With respect to any case pending before it, the Screening 
Board mey request the Director to: 


a. Request further investigetion, specifying the particular 
points on which the Board feels its information is not 
adequate. 


Issue to the epplicent such written interrogatorics es 
the Board mey deen desireble. 


Arrenge for en interview wita the epplicant. 
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a. Arrange for an interview with any witness who! has 
given information relevant to a decision in the case. 


The Screening Boerd may, with respect to any case! pending 
before it, determine at ony tiue that én existing} suthoriza- 
tion shell be suspenied. ‘Jpon any sach deterination, the 
Director shell notify the epplicant, tne contractor, the 
office of the cognizant military dopartuent and the agency 
or eclivity which forvardaed the case to bin. 


he Serseninc: Rosrd Cetexmminos tact eaecess 
CLBSSRSLCScLOn CiceTOne SSqicstaG Sncar a? 
continued in effect, it shall. prepace its deterat: 
accordance with the instructions s¢t out in subparagraph 9., 
below. The Director snall notify the agency or activity 
which forwarded the case to him of the deteruination and 
instruct it to effect the euthorization where eppropriete. 
The Screening Board shall reconsider its deternination et 
the request of the Secretary of Defense, the Secretary of « 
military department, or the Administrator concerned. 
If the Screening Board coneludes on the basis of the infor- 
mation aveilable to it and in accordance with the standard 
and criteria set forth in paragraph III that the.case does 
not werrant a deteruinetion favorsble to the epplicant, it 
shall prepare & Stateuent of Reasons informing the applicant 
of the grounds upon which his eaccass suthorizetion mey be 
denied or revoxed. This Statement of Reasons shall de as 
comprehensive end Ceteiled as the national security pernits. 
At the time 9 Statement o? Reasons is issued, any access 
euthorizstion previously granted for Secret or Top Secret 
shall be suspenied or limited to Confidential unless sach 
access suthorization wes grented pursuant to board action 
under any industrial personnel review program in which case 
the Sereening Bosrd shall determine whether the access 
authorization should be suspended or limited. The Screening 
Board shell also determine whether any access authorization 
previously grented for Confidential should be suspended or 
limited. , 


~< s- 


The Director shell forward the Statenent of Reasons and 6 
copy of this Regulation to the epplicant and shall inform 
him of the status of his access suthorization pending a 
finel determination. An applicant who has been served with 
a Statement of Reasons and who has filed under oath or 
effirmation a written reply thereto which complies with the 
requirements of paragraph IV.C.7 shall be efforded: 


a. An opportunity to appess personally before a Field Board 
for the purpose of supporting his eligibility for access 
authorization and of presenting evidence on his own behalf. 
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D>. A reasonable time tc prepare for that appearance. 


ce. An opportunity to be represented by counsel without 
cost to the Government. 


a&. The opportunity to cross-examine adverse witnesses 
prescribed in paragraph IV.E.2. 


Before an applicant is afforded en opportunity to make a 
personal eppesrence before a Field Board he mist submit a 
@etoiles vritien ansver under oeth or affirmtica specifi- 
cally admitting, denying or cisclaiming tmozwLedge of each 
aliezrtion and ench supporting Tact allogsd in whe State- 
ment of Reasons. Tne applicant's answer mist either admit 
or deny each ellegation or supporting fact, giving such 
explenstion as may be available to hin, or disclein knowledge 
thereof. A general denial or other similar ensver is not 
sufficient. The applicant mst set out his position with 
sufficient particularity to disclose the basis thereof, in 
order thet the Department of Defense may determine in ad- 
vance of the persozal eppearance proceeding whether the 
allegetions and supporting facts are wholly denied, denied 
in part, or wholly edmitted and make errangerents to pro- 
@uce such information in support as may be required. The 
Director may decline to accept answers which do not meet 
the above requirements and, upon notice to the epplicant, 
may refuse to contime to procesz his epplication. In 
that event, the Director shall suspend any access euthori- 
zation then in effect and give appropriate notice. In the 
alternative, the Director may forverd the case to e Field 
Board waich my treat ellegations or supporting facts with 
respect to which the Director finds the answer is insuffi- 
cient as established for the purpose of making a determina- 
tion under this Progran. 


Where the applicant: 


e. Files an answer which complies with subparagraph 7. 
and requests a personal appearance procecding, or where, 
although the answer is insufficient, the Director elects 
to proceed as provided for in said subparagraph, the 
Director shall assign the case to a Field Boerd for a 
proceeding. 


Files an answer which complics with subparagraph 7., but 
elects not to request a personal eppeerarce proceeding, 
the Director shell assign the case to the Central Board 
for determination on the basis of all availeble infor- 
mation including the answer and ell documents in support 
thereof. 


9. 
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Does uot unswor, the Director shall instruct the 
deparinent woich forwarded the case to deny or revoke 
access euthorization, a6 eppropriate, end shall advise 
the cpplicant. 


All aeteroinstions by the Screening Board shall be made in 
execuizve session. A determinztion to grent or contime 
eccess enxchorizstion shell be by unanimous vote. ‘No person 
other then menbers of the Board shall be present when tke 
Bosrd Gsliberates anc reaches its Ccetermination. 


Decisions adverse to the epplicant annouseead by the Director 
dx gecoetone? Ulta B Serene 1¥.0.6.¢. miy be recomsiccred 
vy the Screening Bosra at the request of the Director, or 
at the request of the applicent eddressed througn the 
Director, efter a finding by the: Sercening Board that there 
4s newly discovered evidence or thet other good cause hes _ 
been shown. 


Personal Appearance 


1. 


Promptly efter veing notified by the Director that a case 
has been referred for a personal appearance proceeding, the 
Cheimen of the Field Board shell set a time and place for 
the proceeding end inform the epplicant thereof. ‘Personal 
appearance proceedings shall be held as soon as practicable, 
allowing the epplicent and the Departuent of- Defense & ; 
reasonsble time to prepere. Postponezents mey be! grented by 
the Chairman in his sound Giscretion upon applicetion by 
either party with notice to the other. 


Normally, a personal appearance proceeding shall be held at 
the home office of the Fiel@ Board concerned. When the 
applicant so requests end when in the discretion of the 
Chairmen equity to him requires that the proceeding be held 
in a different place, or when the interests of the Goverment 
would be served thereby, Field Boerds, subject to the over-all 
authority of the Director, may arrange to convene et such 
times end places as will best meet the above objectives. 


It is to the adventege of both the applicant and the Department 
to shorten and simplify the proceedings before the Field Board 
by stating the issues and arriving at an egreed-upon version 

of the facts in the case when it is possible to do so. Depert- 
ment counsel is authorized to consult directly with the 
applicant, or if he has counse]. or representative, with then, 
for purposes of reaching mutual agreement upon arrangements 
for an expeditious preceeding in the case. Such’ arrangements 
may include clarification of issues, and stipulations with 
respect to testimony end the contents of documents and other 
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physicel evidence. Such stipulations when entered into 
shall be binding upon the applicant and the Department of 
Defense for the purpose of these proceedings. 


The applicant is responsible for producing witnesses in his 
own behalf o> presenting other evidence tefore the Field - 
Board to support his reply to the Statenent of Reesons. When 
specific assistance is requested, however, the department 
counsel and the Chsirman of the Field Board may provide such 
assistance, upon e showing thet it is practicable and necessary. 
In the Chairman's sound discretion, invitetions to attend the 
proceeding es witnesses in the applicant's behelf, or requests 
for specific documents or other physical evidence, may be 
tendered upon eoplicetion, provided a showing of the necessity 
for such assistance has been mace, 


Depertment counsel is responsidle for producing et the 
proceeding witnesses and information relied upon by the 
Department to establish those facts alleged in the Statement 
of Reasons which have been controverted. Every reasonable 
and precticable effort shall be mede to obtain witnesses and 
to facilitate their eppearence in accordance with the policy 
set out in paragreph I.D.3. When requested ell Department 
of Defense agencies and activities shall cooperate in 
cerrying out this policy. 


Where en applicant who has requested ean cpportunity to appear 
fails without sufficient reason therefore to appear as the 
time and place set for the proceeding, or av eny postponement 
thereof, and hes not requested that his case be determined on 
the basis of all available information including any written 
material he mey have submitted, the Meld Board shall. return 
the case to the Director without further action. The Director 
shall then teke action under paregraph IV.C.8.c. 


B. Procedures for Personal Appearance Proceedings 
1. General Provisions 


a. Personal appearance proceedings are designed to asce:tain 
all the relevant facts in a case to aid in reaching fair 
and impertiel determinations. Such proceedings are not 
to be conducted with the formality of a court proceeding 
or of an administrative hearing conducted under the 
Administrative Procedure Act, but rather as administrative 
inquiries held for the purpose of affording the person 
concerned an opportunity to appear for the purpose of 
supporting his eligibility for an access authorization 
and to permit the Department of Defense to inquire fully 
into the matters related to the particular case. As 


db. 


LY 


provided in paragraph IV.E.2-a., the customary rules 
of evigence shall not be controlling. 
< | 
Personal appearence proceedings conducted uder this 
/Reguletion are not adversary in nature. Neverthelese, 
a careful and-searcbing inquiry into the facts is 
necessary if the objectives of this Regulation are to 
be effectuated. Field Boards shall be alert to the 
necessity for identifying and resolving disputed issues 
os fact waenever possible end shall meke their rulings 
with tbece considerations in pind. 
| 
Personal appearance proceedings shall be conducted in 
en oréerly manner and in en atmosphere of dignity and 
decorum. They may be attended only by the rembers of 
the Fiela Board, the applicant and his counsel or ; 
representatives, authorized personnel of the Dep2rtrent 
of Defense and necessary clerical personne2. Unless 
the Chairman of the Field Board rules. otherwise, & 
witness may be present only when he is testifying. 


The Director shall designate & qualified attorney to 
represent the Department of Defense and to act és 
department counsel in each case. He shall represent 
the Department, and shall be responsible for mking & 
comlete record and for placing before the Field Boerd 
all material which ray properly be incorporated therein. 
He shall question Department of Defense witnesses end 
eross-exomine witnesses produced by the epplicant, 
although the Field Board may also question eny witness. 
After the proceeding has been convened, and the! Statement 
of Reasons and the applicant's answer thereto have been 
entered into the record, normally the applicant shall 
bave the right to make a gencral opening statement 
either in person or by counsel, end to present his case. 
He may call. witnesses, testify in his’ own behalf if he 
so desires end present docuzents, or other information, 
in support of his application for access suthorization, 
and cross-examine witnesses produced by the Departuent 
of Defense. 


Witnesses before the Field Board shall testify ‘subject 
to the provisions of Sec. 1001, Title 18, U.S. Code. 
Before testifying they shsll be jnformed that said 
section makes it a criminal offense punishable ‘by a 
maximum of five years imprisonment, $10,000 fine, or 
both, knowingly and willfully to meke a false statement 
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or representation to any devartment or agency of the 
United States as to any mattsr within the jurisdiction 
of any department or agency of the United States. 
Written interrogetories must be sworn to before a notary 
public or other official authorized to administer oaths. 


When appropriate the Field Board shall emend the Statement 
of Reasons to conform it with the information availeble 
and enter the meridment into the record. When such 
gmendments are made, the Chairman of the Field Board shall 
grent the applicant such edditionsl tine es, in his sound 
discretion, he deems appropriate to ansxer such enendnents 
ang to secure and present evidence pertaining thereto. 


The Field Board may recess the proceeding at any time 
at the request of the applicant or his counsel, depart- 
ment counsel, or upon its own motion. 


Before the Chairmen of the Field Boerd-adjourns the 
proceeding, he shall ask the applicant whether he desires 
additional time to secure and present additional evidence 
or to sutmit a brief. If the epplicant desires to present 
such additional material, the Field Board shall determine 
the time within which it mst be presented and the form 

4n which it will be received. The Chairman shall also 
advise the applicant that announcement of the determination 
in his case will be made by the Director, Office of 
Industrial Personnel Access Authorization Review. 


A verbatim trenscript (in triplicate) shall te mede of 
the proceedings and such transcript shall become @ 

mt part of the record. The transcript shall not 
§nclude information introduced in accordance with the 
provisions of paragraph IV.E.2.e. and f., below. The 
applicant or his designated representative shall be 
furnished without cost one copy of the transcript, less 
the exhibits, upon his request. The transcript shaj1 be 
reviewed by the Board prior to release to ensure that it 
econteins no classified information, nor any information 
which might compromise investigative sources or methods 
or the identity of confidential informants. 


If the applicant or his counsel desires to sutmit . 
corrections in the transcript to the Field Board, he 
shall note the corrections on @ separate statement 
designating the page and line. The statement of 
corrections must be filed within the time set by the 
Field Bosrd which shall determine what corrections are 
allowable, shall enter on the trenscript by marginal 
notation the corrections which are allowed, and shell 
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enter on the statement filed by the epplicant the) 
corrections which are rejected. This statement shell 
be made a permanent part of the record. The Cheirman 
of the Field Board in his discretion may call upon the 
applicent or his counsel for a discussion of the | 
corrections. Corrections shell be allowed solely jfor 
the purpose of conforming the transcript to the actual 
testimony. 


Whenever the Field Bosra concluées with respect to an 
issue of fect that the investigetion is inadequate or 
thet ell of the information nos not peen fully éaveloced 
or @ploicd, Lv ney regicss thet further investigation 
be conducted and in eppropriate cases mey recess the 
proceeding pending such investigation. Such requests 
shall be addressed to the Director through the depariment 
counsel. Information developed through supplemental 
investigation shall be made aveileble to the Board in 
the seue manner as informetion developed in the original 
‘investigetion. 


2. Introduction of Information 


a. The record shall consist exclusively of alL information 
presented by the Department of Defense in accordsnce 
with this Reguletion, together with all information sub- 
mitted by the spplicent. The record shall not be limited 
to evidence admissible in the courts of the United States. 
Any oral or docunentery evidence may be received if 
otherwise sdaissible under this Regulation and accorded 
the weight deewed appropriste, but irrelevant, immaterial 
or unéuly repetitious material may be excluded, in the 
sound discretion of the Chsirman of the Field Boerd. 
Efforts shall be made to obtein the best evidence aveiisble. 


Unless permitted by paragraphs e. and f., below, the 

‘ record may contsin no infonnation adverse to the 
applicent on any controverted issue unless (1) the 
information or its substence has been made availedle 
to the applicant and he offers no objection to its 
presentation; or (2) the informetion or its substance 
4s mede aveileble to him and the applicant is afforded 
an opportunity to eross-exemine the person providing the 
infomation either orelly or by written interrogetories. 
The foregoing shall not apply to informstion bearing upon 
the characterization in the Statenent of Reasons of any 

* organization or individual other than the applicent. 
Information the eénission of which is not prohibited by 
this paragraph, or by any other provision of this 
Regulation, may be received end made pért of the record 
and may ve considered by any board or officisl cherged 
with meking determinations under this Regulation. 
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Prior to the referral of a case to a Field Board 

for ea personal eppearance proceeding, the Director, 
Office of Industrial Personnel Access Authorizetion 
Review, upon application by either the epplicant or 
the department counsel, shall rule whether, in the 
light of all the circmmstences, testimony shall be 
taken personally, by deposition, or through cross- 
interrogatories. In making this ruling, the Director 
shall exercise his sound discretion and shall state 

his reasons therefor. He may direct the applicant 

or his counsel, end department counsel to Ireme vritten 
interrogatories ené upon epplicetion ty either party 
sheli rule wron the relevency end motezisdity of ex: 
question to be incorporeted therein. Once the case 
as been referred to the Field Board, the Chairman of 
the Field Board shall perform this function. Any action 
taken by the Director under this paregreph shall be 
reflected in the record where appropriate. 


Notwithstanding any other provision of this Regulation, 
recoras compiled in the regular course of business, or 
other physical evidence other than investigative reports 
as such, may be received end considered subject to 
rebuttal without authenticating witnesses, provided 
such information hes been furnished by an investigative 
agency pursuant to its responsibilities in connection 
with assisting the Secretary of Defense or the 
Aaministretor of the Federal Aviation Agency or the 
National Aeronautics and Space Administretion to safe- 
guard classified information within industry pursuent 
to Executive Order 10065. Such docments shall be 
exhibited to the epplicant and when received by the 
Field Board shall be made a part of the record in the 
case. 


Records campiled in the regular course. of business, or” 
other physical evidence other than investigetive reports 

as such, relating to @ controverted issue, which, beceuse 
they are classified, may not be inspected by the 

applicant, may be received and considered provided that 

(1) the Secretary of Defense or when eppropriate, the 
A@ministrator of the Federal Aviation Agency or the 
National Aeronautics and Space Administration, or the 
Director, Office of Industrial Personnel Access 
Authorization Review, who has been designated as their 
special designee for that purpose pursuant to Section 5,(»), 
Executive Order 10865, has made a preliminary determination 
that said physical evidence appears to be material, and 
that fatlure to receive and consider it would, in view of 
the level of access sought, be substantially hermful to 
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the uathonzl scwity, end (2) to the extent that the 
pztional security permits, & srumery or éescription of 
sala physical evidence shejl be made aveileble to the 
epplicent. In every such cece, information es to the 
euthenticity end accuracy oF such physical evidence | 
furnished by the investigative egeacy involved shell be 
considerca. : 


A weisten om ovel statencnt by & person afverse to the 


«tee igsae, end not releting to 
2: 


ERY 2 Rape WSL cas, (ea RET oon 


may be received cus considered 

opportunity to eross-exezine the person meking chem 
statement only in circumstances described in either of 
the following subparagraphs, provided however, thst a 
summary of the statenent cs comprehensive and deteiled 
as the national security permits shall be made availisble 
to the epplicant: 


Se | 
(1) The head of the department supplying the statement 
certifies that the person who furnished the infor- 
metion is a confidential informant who has been 
engaged in obtaining intelligence information for 
the Goverment and thet disclosure of his idextity 
would be substantially harmful to tae national | 
interest. 


The Seeretery of Defense or when appropriate, the 
Adninistrator of the Federal Avistion Agency or 

the Netionel Aeronautics end Space Adninistration, 
or the Director, Office of Industrial Personnel 
Access Authorization Review, who has been designated 
as their special designee for that psrticular ! 
purpose pursuant to Section 4 (a),(2), of Executive - 
Order 10955, has preliminsrily determined, efter 
consicering infomation furnished by the investigetive 
agency involved as to the reliebility of the person 
and the accurecy of the statement concerned, that 
the statement concerned appears to be reliable and 
material, and has determined that failure to receive 
and consider such statement would, in view of ‘the 
level of access sought, be sudstentislly hermful 

to the national security end that the person who 
furnished the infornetion cennot appear to testify 
(a) due to dcath, scvere illness, or similar cause, 
in which case the identity of the person and the 
information to be considered shall be made evailadle 
to the applicent, or (b) due to some other cease 
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@etermined by the Secretary or the Deputy 
Secretary of Defense, or when appropriate, by 
the A@uinistrator or Deputy Administrator of the 
Fegeral Aviation Agency or the National Aeronsutics 
ané Spece Administration to be good and sufficient. 


g. A written or orel statement of a person relating te the 
characterization in the Stetencnt of Reasons of any 
organization or individual other than the applicant may 
be received and considered without effording the applicant 
an opportunity to eross-exemine the person making the 
statenent, irrespective of rhether the statement is 
adverse to the epplicent or relstes to e controverted 
issue, proviésd the exvolicent is giver notice that 2% 
has been received and may be considered by the Board, 
and is informed of its contents to the extent permitted 
by peresx I.D.4., above. . 


Whenever information is made a part of the record under 

the exceptions authorized by subparagraphs e. oF f. (1) 

or (2), the record shall contain certificates evidencing 
that the determinations required therein have been made. 
Such certificates shall include the reasons therefor and 
shell be made eveailable to the applicant unless their 


@isclosure is prohibited by peragraph I:D.4., above. 


In any case where information is received by the Field 
Board pursuant to subparagraphs e. or f. (1) or (2), @ 
final determination adverse to the epplicent in a 
Department. of Defense case shall be made only by the 
Secretery of Defense, and in an agency cese by the 
Aauinistretor of the Federal Aviation Agency or of the 
National Aeronautics and Space Administration, 8s 
appropriate, based upon their personal review of the case. 


F. Field Board's Report 


1. As promptly es possible after the proceeding and after full 
consideration of the record end of any exrgunents made or 
briefs submitted, the Field Board shell prepare a report 
which shell include 4@ recommended decision in the case, 
prepared in accordance with the stendara end criteria set 
forth in paregreph III. The Field Board's report ehall 
contain a recitation of the questions presented, a summary 
of the evidence received, findings of fact with respect to 
each allegation made, and its conclusion on each question 
presented for consideration. The Field Boar: 's report shall 
be forwarded through the Director to the Central Industrial 
Personnel Access Kothorization Board. The report shall not— 
be made availeble to the applicant. 


G. 
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Whenever en epplicent hes made a personal appearance before 
a Field Board, a decision adverse to him may be made only 
on grounds stated in the Statement of Reasons end any 
amendnents thereto end must be based upon e record that is 
in conformity with Executive Order 10855 and this Reguletion. 
A Field Board or the Central Poerd may not receive or 
consider eny information with respect to avy fact in issuc, 
vnless such infomation Is nade eveilddle to such Board in 
necoréance with this Regulation. 


In every case where applicable, the Field Board shall give 
appropriate consideration to the fact that the applicant 
aid not have the opportunity to inspect clessified infor- 
mation or to identify or eross-examine persons constituting 
sources of informetion. It shall also give eppropriate 
consi@eretion to whether infometion was given under oath 
or affirmation, and whether or not the person concern2d hes 
hea an opportunity to rebut it. In every case where 
classified physical evidence is involved, information es to 
the authenticity and accuracy of said physical evidence 
furnished by the investigative agency shall be considered. 


Action by the Central Industrial Personnel fccess Authorization 
Board 


1. 


_—— 


Whenever a case is referred to the Centrel Board, it shall 
make a final determination subject to the provisions of 
paragraph IV.I.3. in cases which do not fell within the 
provisions of paragraphs IV.E.2.e. or IV.E.2.f. (1) or (2), 
specifying the specific category of clessified information 
to which access shall be granted or continued where 
appropriate. ee 


In cases where the provisions of paragraphs IV.E.2.e. or 
IV.E.2.f. (1) or (2) apply, the Centrel Boerd shal (a) 
prepare a final determination where the decision is to grant 
or contime access at the specific classification cetegory 
requested, or (b) where it concludes that access at chat 
specific classification category is not warranted, it shall 
so notify the Director. 


Before the Central Boord makes & finel decision, it shall 

take the following action, as applicable: 

a. If the Board reaches a tentative decision adverse to 
the applicant, it shall, through the Director, give 
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notice thereof to the applicant together with notice 
of its proposed findings for or against hin with 
respect to each allegation in the Statement of Reasons, 
and shall provide him with an opportunity to make an 
appearance before it, in person or by counsel, or to 
file a written brief. Within ten (10) calendar deys 
after his receipt of such notice, the epplicant may 
file with the Board a written notice of intention to 
appear or to file e written brief. If the applicant 
files such written notice of intention, the Board shall 
Tix as early e date es practicedle for filing e written 
vrief or meking a personel eppearance before it, and, 
through the Director, shall give notice thereof to doth 
the applicant ana department counsel asn@ et the seme time 
shall furnish department counsel with copies or the 
tentative decision and proposed findings es previously 
furnished to the epplicant. . 


If the Board reaches a tentative decision favorable to 
the applicant it shall, through the Director, give notice 
thereof to the department counsel together with notice of 
its proposed findings for or against the applicant with 
respect to each ellegetion in the Statement of Reasons, 
and shall provide department counsel with an opportunity 
to meke en appearance before it, or to file a written 
brief. Within ten (10) calendar days after receipt of 
this notice, department counsel may file with the Board 
a written notice of intention to appear or to file a 
written brie?. If department counsel files such written 
notice of intention, the Board shall fix as early a date 
as practicable for filing written brief or making personal 
appearance before it, and, through the Director, shall 
give notice thereof to both department counsel and the 
applicant and at the same time shall furnish the 
applicant with copies of the tentative decision and 
proposed findings as previously furnished to department 
counsel. 


Personal appearances before the Central Board and written 
briefs filed with the Central Board are intended to permit 
the applicant and department counsel to present their 
positions based exclusively upon the record made before 
the Field Board, and shall not be used as a substitute 
for proceedings before such a Board. Argument may be 
made, but witnesses shall not be heard and testimony 
shall not be taken. 


Under a. and b., above, when the applicant or department 
counsel, as the case may be, hes filed a written notice 
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of intencion, the other shail be entitled at the 
aesignatca time to appear personally oF file a written 
prief as he ney prefer. Failure by Lim to utilize this 
shall be deemed & waiver thereof. 


opportunity 


e. After the epplicent and department counsel heve sub- 
mitted written briefs or appeared before the Central 
Board, 35 provided in subparegrephs &-. end b., above, 

the Board shed... reach a final determination in all | 
in which 2% is cuthorized to do 80, end shell 


+ 


Cases 
er ceres to the Director for action by 
a é 


yofer all ct 
hi im cceore2ace with peraoreps E., below. Tf wee 
applicant under subparagraph &-, above, oF deparinent 
counsel under suoperegraph b., above, fails to file 
written notice of intention, or fails, after filing 
such notice, to appear or file e written prief in 6 
timely menner, the tentative decision of the Board 
shall automatically becmme final in all cases in which 
the Board is authorized to meke a final determination 
and notice thereof shall be given in accordance with 

paregraph I., below; in all other cases the tentative 

@ecision shall be referred to the Director for action 
py him in accordance with paragraph E., below. 


In reaching & @etermination or conclusion &S hereingsbove 
provided, the Central Board may adopt, modify or reverse 
the findings, conclusion, or recomendstion of the Field 
Board, or may request further investigation or may return 
the case through the Director to the Field Board with 
4nstructions to take further testimony oF conduct other 
proceedings. In each case it shall consider the noatters 


set out in paragraph IV.F.3., above. 
5. In ceses in which it is authorized to reach a final 
determination, the Central Bosrd shall prepare &n opinion 
which shall include an analysis of the evidence, findings 
of fact and the reasoning on which the aetennination is 
based. The determinstion shell be reached by majority 
vote, shall be signed by the members, and made a permanent 
part of the record in the case. If a determination is not 
unanimous, & minority opinion shall be filed. 
| 
H. Action by the Secretary. of Defense or the Administrators 
Whenever & case falls within the provisions of paragraphs 
IV.F.2.e. or IV-E.2.f- (1) or (2), and the Central Bosra con- 
cludes that access at the specific classification category 
requested is not warranted, the Director shall forward the 
case to the Secretory of Defense or the Adninistrator of tne 
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Federal Aviation Agency, or the National Aeronautics and 
Space Administration as appropriate for determination. The 
@eterminsation shall include a review of any determinations 
mage pursuent to paragraph IV.E.2.f. (2) (b) by any official 
other than the Secretary or the Administrator. 


Procedure after final determinations 


l. Winal determinations reached by the Central Board shall be 
announced’ by the Director who shall notify the applicant of 
the determinstion in his case. Where the determination is 
favorable to the applicant he shall be notified only of 
the final conclusion reached. Where the determination is 
adverse to the applicant, he shall be notified of (1) the 
final conclusion reached, and (2) whether a finding was for 
or against him with respect to-each allegation in the State- 
ment of Reasons. ‘The Director shall also give appropriate 
notice to the other parties concerned. 


Final determinations reached by the Secretary of Defense or 
the Administrator concerned shall be announced by the Director. 
Where the determination is favoreble to the epplicant he shall 
ve notified only of the final conclusion reached. Where the 
@etermination is adverse to the applicant, -he shall be 
notified only of (1) the final conclusion reached and. (2) 
whether a finding was for or against him with respect to 

each ellegation in the Statement of Reasons. The Director 
shall also give appropriate notice to the other parties 
concerned. : 


Determinations of the Central Board shell be final subject 
only to: 


a. Reconsideration on its own motion, or at the request of 
the applicant, addressed through the Director, after it 
has made a finding that there is newly discovered 
evidence or that other good cause has been shown; 


Reconsideration by the Central Board at the request of 
the Secretary of Defense, the Secretary of any military 
Gepartment, the Director, or when appropriate, the 
Administrator concerned. 


Reversal by the Secretary of Defense or in agency cases 
reversal by the Administrator concerned after consultation 
with the Secretary of Defense. 


3. Authority of the Secretary of Defense, end the Administrators, 


Federal Aviation Agency « National Aeronautics and Spece 
Administration 


Nothing contained in this Regulation shall be deemed ‘to limit 
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or effect the responsibility and powers of the Secretary of 
Defense or of eny Adainistratvor personally, and without respect 
to this Regulation, to deny or revoke an access authorization 
in a case affecting his department or sgency when he; personally 
determines that the provisions of this Regulation cannot be 
fnvoked consistent with the national security and thet the 
security of the nation requires such dentel or revocation of 
access evthorization. Such determination shall be conclusive. 


v. MISCELLANDUUS 


a 
das 


Pontiry, Cones | 

All cases presently pending in the Office of Industriel Personnel 
Access Authorization Review or before any boerd constituted under 
any industrial personnel review progrem shall be processed under 
this Regulation unless ea Statement of Reasons has been issued in 
the case and the applicent hes been afforded a personul eppecrance 
proceeding substentielly in accordence with the provisions of 

this Regulation. 


Reconsigeration of Prior Decisions 

| 

1. Decisions rendered under any industrial personnel review 
progren prior to the effective date of this Regilation 
which dented or revoked an access authorization may be 
reconsidered by such boerds as the Director Geens eppropriete 
at the request of the applicant, sddressed through the 
Director, after a finding by the appropriete board they there 
is newly discovered evidence or that other good cause has 
been shovm. Whenever a finsl determination of denial or 
revocation based upon a personal appearance proceeding is 
found to have been unsuthorized at the time it was nede, 
authority is hereby delegated to the Director, Office of 
Industrial Personnel Access Authorization Review, to vacate 
such final determination and all subsequent administrative 
action predicated thereon and to take such other steps as 
may be deemed necessary to complete reconsideration of the 
case. 


In eases where en access authorization has been’ previously 
granted and a Department of Defense agency or activity 

receives additional derogatory information which was not 
considered by a boerd at the time it decided the case, such 
agency or activity, when it is of the opinion, after reviewing 
the cauplete file including the record of any prior proceedings, 
that revocation of said authorization is warranted, shall 
forward the case to the Director through appropriate chennels 
for referrel. to the Screening Board in accordance with 
parcgreph IV.B. 
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C. Monetary Restitution 


If an applicent suffers a loss of earnings resulting directly 
from a suspension, revocatioz, oF denisl of his access authoriza- 
tion, and et @ later time a fine] administrative determination is 
made that the granting to him of an accoss authorization at least 
equivalent tc that which was sus. sended, revoked or denied, would 
be clearly consistent with the national interest and it is 
getermineé by the board making 48 final favorable determination 
that the administrative determination which resulted in the loss 
of earnings was wijustified, reimbursement of such loss of earnings 
may de allowed in en amount which shail not exceed the difference 
between the amount the applicant would have exrmcd at the rate he 
was receiving on the cate of suspension, revocation, - or Genial of 
bis access authorization and the smount or his intcrin net 
earnings. The filing and processing of any such claim shall be 

in accordance with such regulations as the Secretary of Defense 
may prescribe after consultation with the Administretors. Payment 
shall be limited to clains administratively determined to be just 
and equitadle. No applicant shall be compensated for any increase 
in bis loss of earnings caused by his voluntary action in wnduly 
delaying the processing of his case under any industrial personnel 
review progran. Payments under this provision shall be in full 
satisfection of any and all claiss, of whatever nature they may 
be, which the applicant has or may assert against the United 
States, or the Department of Defense or any of its agencies or 
activities, or the Federal Aviation Agency, or the National 
Aeronautics and Space Administration, or any of them, by reascn 
of or arising out of the suspension, revocation or denial of 
access authorization. ; 


Effective Date 


This Directive is effective immediately. 


incr S{ OL 


Secretary of Defense 


Enclosure - 1 
Executive Order 10865 
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EXECUDIVE ORDER 10865 5220.6 (Encl 1) 
jul 28, 60 


SAFEGUARDING CLASSIFIED DNVFORMATION 
WITHIN INDUSTRY 
i 

WHEREAS it is wandetory that the United States protect itself 
against hostile or destructive activities by preventing unauthorized 
Giselesures of elaseifies information ~elsting to the nazionsl defense: 
and 

WHEREAS it is a fundemental principle of our Government to 
protect the interests of individuals against unreasonable or unwarranted 
encroachment; and 

WHEREAS I find that the provisions end procedures prescribed 
py this order are necessary to assure the preservation of the integrity 
of classified defense information and to protect the national interest; 
and 


WHEREAS I find that those provisions and procedures recognize 
the interests of jndividusis affected thereby and provide maxinun pos- 
sible safeguards to protect such interest: 


NOW, THEREFORE, under and by virtue of the authority vested 
in me by the Constitution and statutes of the United States, and as 
President of the United States and as Commander in Chie? of the armed 
forces of the United States, St is hereby ordered as follows: 


. SECTION 1.(a) The Secretary of State, the Secretary of De- 
fense, the Commissioners of the Atomic Energy Commission, the 
Administrator of the National Aeronautics and Space Administration, 

and the Administrator of the Federal Aviation Agency, respectively, 
shall, vy regulation, prescribe such specific requirerents, restrictions, 
and other safeguards as they consider necessary to protect (1) relesses 
of classified information to or within United States industry that relate 
to bidding on, or the negotiation, award, performance, oF termination 

of, contracts with their respective agencies, and (2) other releases of 
classified inforsation to or within industry that such agencies have 
responsibility for safeguarding. So far as possible, regulations pre- 
scribed by them under this order shall be uniform and provide for full 
cooperation anions the agencies concerned. . . 


APPENDIX "A" 


App. 32 


(>) Under agreement between the Department of Defense and 
any other department or agency of the United States, including, but not 
limited to, those referred to in subsection (c) of this section, regula- 
tions prescribed by the Secretary of Defense under subsection (a) of 
this section msy de extesded to spply to protect releases (1) of classi- 
fied information to or within United States industry thst relate to bidding 
on, or the negotiation, award, performance, or termination of, contracts 
with such other department or agency, and (2) other releases of classi- 
fied information to or within industry which such other department or 
agency has resronsibility for safesuentins. 


{c) When used in this order, the tern "head of a departrent" 
means the Secretary of State, the Secretary of Defense, the Commissioners 
of the Atomic Exergy Commissicr, the Administrator of the National 
Aeronautics and Space Administration, the Administrator of the Federal 
aviation Agency, end, in sections 4 and 8, includes the Attorney General- 
The term "department" means the Department of State, the Department of 
Defense, and the Atomic Energy Commission, the National Aeronautics 
and Space Administration, the Federal Aviation Agency, and, in sections 
& and 8, includes the Department of Justice. 


SECTION 2. An authorization for access to classified information 
may be granted by the head of a department or his designee, including, but 
not limited to, those officials named in section 8 of this order, to an indi- 
vidual, hereinafter termed an "applicant", for a specific classification 
category only upon & finding that it is clearly consistent with the national 
interest to do so- 2 


SECTION 3. Except as provided in section 9 of this order, an 
authorization for access to & specific classification category may not be 
finally denied or revoked by the head of a department or his designee, 
including, but not limited to, those officials nemed in section 8 of this 
order, unless the epplicant has been given the following: 


Q) aA written statement of the reasons why his access authorization 
may be denied or revoked, which shall be as comprehensive and detailed 
as the national security permits. - 


(2) _A reasonable opportunity to reply in writing wuder oath or 
affirmation to the statement of reasons. 


(3) After he has filed under oath or affirmation a written reply to 
the statement of reasons, the form and sufficiency of waich may be 
prescribed by regulations issued by the head of the department concerned, 
an opportunity to appear personally before the head of the department 
concerned or his designee, including, but not limited to, those officials 


App. 33 
namd jn section 8 of this order, for the purpose of supporting his 
eligibility for access authorization end to present evidence on his behalf. 


(4) A reasonable time to prepare for that appearance. 
(5) An opportunity to be represented by counsel. 


(6) &n opportunity to cross-examine persons either orally or throvgh 
written interrogatories in accordance with section hk on matters not relating 
to the characterization in the stetenent of reasons of eny orgenization or 
Sndividuel other than the epplicent. 


(7) A wiitien notdce of the Pinal decision in his cese which, if 
adverse, shall specify whetuer the head of the department or his designee, 
including, but not limited to, those officials named in section 8 of this 
order, found for or egainst hin with respect to each allegetion in the 
statement of reasons. 


SECTION 4. (a) An applicant shall be afforded an opportunity 
to cross-exemine persons who heve made oral or written statements 
adverse to the applicant relating to 8 controverted issue except thet 
any such statement may be received and considered without affording 
such opportmity in the circumstances described in either of the 
following peresrephs: 


(1) The head of the department supplying the statement certifies 
that the person who furnished the information is a confidential inforn- 
ant who has been engaged in obtaining intelligence information for 
the Government end that disclosure of his identity would be substanti- 
ally harmful to the national interest. i 


(2) The head of the department concerned or his special 
designee for that particular purpose has preliminarily determined, 
after considering informstion furnished by the investigative agency 
involved as to the reliability ef the person and the accuracy of the 
statement concerned, that the statement concerned appears to be 
reliable and material, and the head of the department or such special 
designee has determined that failure to receive and consider such 
statement would, in view of the level of access sought, be substanti- 
ally harmful to the national security and that the person who furnished 
the information cannot appear to testify (A) due to death, severe 
illness, or similar cause, jn which case the identity of the person 
and the information to be considered shall be made available to the 
applicant, or (F) cue to some other cause determined by the head 
of the department to be good and sufficient. 


(bo) Whenever procedures under paragraphs (1) or (2) of 
subsection (s) of this section are used (1) the applicant shall be 
given a swmary of the information which shall be as comprehensive 
ani detailed as the national security permits, (2) appropriate con- 
sideration shall be accorded to the fact that the applicant did not 
have an opportunity to cross-examine such person or ‘persoas, and 
(3) a final determination adverse to the applicant shall be made only 
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dy the head of the department based upon his personal review of the 
case. 


SECTION 5. (s) Records compiled in the regular course of 
Dusiness, or other physical evidence other than investigative reports, 
may be received ani considered sudject to rebuttal without authenti- 
cating witnesses, provided thst such information has been furnished 
to the depertzrent cencerned by an investigative agency pursuant to 
its responsibilities in commection with assisting the head of the de- 
_partment concerned to safeguard elsssified information within industry 
pursuant to this order. 


(>} Records compiled in the regular course of business, or 

other physical evidence other than investigative reports, relating to 
a controverted issue which, because they are classified, may not be 
inspected by the epplicant, may be received and considered provided 

- that: (1) the head of the department concerned or his special designee 
for that purpose bas made a prelininary determination that such physical 
evidence appears to be material, (2) the head of the department concerned 
or such designee has made a determination that failure to receive and 
consider such physi¢el evidence would, in view of the level of access 
sought, be svbdstantielly hermful to the rational security, and (3) to 
the extent thet the national security permits, a sumary or desc¢rip- 
tion of such physical evidence is made available to the applicent. In 
every such case, information eas to the authenticity and accuracy of 
such physical evidence furnished by the investigative egency involved 
shall be considered. In such instances a final determinetion edverse 
to the applicant shall be made only by the head of the department 
based upon his perscnal review of the case. : 


SECTION 6. Because existing law does not authorize the 
Department of State, the Department of Defense, or the National 
Aeronautics and Space Administration to subpoena witnesses, the 
Secretary of State, the Secretary of Defense, or the Administrator 
of the National Aeronautics and Space Administration, or his repre- 
sentative, may issue, in appropriate cases, invitations and requests 
to appear and testify in order that the applicent may have the op- 
portunity to cross-examine as provided by this order. So far as 
the nationel security permits, the head of the investigative agency 
Snvolved shall cooperate with the Secretary or the Administrator, 
as the case may ve, in identifying persons who have made state- 
ments adverse to the applicant and in assisting him in making them 
available for cross-exanination. If a person so invited is an officer 
or employee of the executive branch of the Governrent or a member 
of the armed forces of the United States, the head of the department 
or agency concerned shall cooperate in making that person available 
for cross-examination. 


App. 35 
EXECULIVE ORDER 10909 
AMENTMEIT OF EXECULIVE ORDER 40. 10865, SAFEGU RDING 
CLASSIFIED INFORMATION WITHIN INDUSTRY 


By virtue of the authority vested in me by the Constitution and statutes 
of the United States, and as President of the United Stetes, and as Commander 
in Chief of the armed forces of the United States, Executive Order No. 10865 
of February 20, 1960 (25 F.R. 1583), is hereby amended es follows: 

- Section 1. Section 1(c) is exendcd to read as follows: : 
| 
"(e) \hen use) in this order, the too ‘peod of a Gepartment' means the 
Secretary of State, the Secretary of Defense, the Cemmissioners of the Atcnic 
Energy Commission, the Aéninistretor of the National Aeronautics and Space 
Administration, the Administrator of the Federal Aviation Agency, the heed 
of any other department or agency of the United States with which the Depart- 
ment of Defense makes an agreement under subsection (b) of this section, and, 
tn sections 4 and 8, includes the Attorney General. The term 'department' 
‘means the Department of State, the Department of Defense, the Atanic Energy 
Comission, the National Aeronautics and Space Administration, the Federal 
Aviation Agency, any other department or agency of the United States with 
which the Department of Defense makes an agreement under subsection (bo) of 
this section, and, in sections 4 and 8, includes the Department of Justice.” 


Sec. 2, Section 6 is amended to read as follows: 


"sec. 6. The Secretary of State, the Secretary of Defense, the Administratd 
of the National Aeronautics and Space Administration, the Administrator of the 
Federel Aviation Agency, or his representative, or the head of any other depart- 

“ment or ageucy of the United States with which the Department of Defense makes 
an agreement under section 1(b ), or his representative, may issue, in appropriate 
cases, invitations and requests to appear and testify in order that the applican 
may have the opportunity to cross-examine as provided by this order. Whenever & 
witness is so invited or requested to appear and testify at a proceeding and the 
witness is an officer or employee of the executive branch of, the Goverment or 8 
member of the armed forces of the United States, and the proceeding involves the 
activity in connection with which the witness is employed, travel expenses and 
per diem are authorized as provided by the Stendardized Govermnent Travel 
Regulations or the Joint Travel Regulations, as appropriate. In all other 
cases (including non-Government employees as well as officers or employees 
of the executive branch of the Goverment or members of the armed forces of 
the United States not covered by the foregoing sentence ), transportation in 
kind and reimbursement for actual expenses are authorized in an emount not to 
exceed the smount payable under Standardized Goverrment Travel Regulations. 

An officer or employee of the executive branch of the Goverment or a member 
of the armed forces of the United States who is invited or requested to appear 
pursuant to this porsgysph shall be deemed to be in the performance of his 
official duties. So far as the national security permits, the head of the 
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nvestigative agency involved shall cooperate with the Secretary, the Adninistrator, 
or the head of the other department or agency, as the case may be, in identifying 
ersovs who have mace statements adverse to the spplicant and in assisting him 

n making them available for cross-exemination. If a person so invited is an 
officer or employee of the executive branch of the Gcvermment or a meuber of the 
larmea forces of the United States, the head of the depariment or agency concerned 
shall cooperate in making that person available for cross-exemination." 


Sec. 3. Section 84s emended by striking out the word "or" at, the end of 
clause (5), by striking out the period at the end of clase (6) and inserting "; 
or" in place thereof, and by adding the following new clause at the end thereof: 


"(7) the deputy of thet depertment, or the principal assistant to the head 
of that decertment, eas the case osy be, inthe case of euthority vested in the 
head of 6 cepartrent or egency of the United States with which the Departzent 
of Defense makes an agreement under section 1(o)." 


-DWIGHET D. EISENHOWER 
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Department of Defense Directive 


SUBJECT Industrial Personnel Access Authorization Review Regulation 


Reference: (a) DOD Directive 5220.6, entitled "Industrial Personnel 
Security Review Regulation," dated February 2, 1955, 
as amended (cancelled) 


This Regulation is issued pursuant to the authority vested 
by law, including Executive Order 10865 (reproduced 
Appendix A), in the Secretary of Defense. 


By an exchange of letters between the Secretary of Defense 
and the Administrators of the Federal Aviation Agency and 
the National Aeronautics and Space Administration, and as 
provided for in Section 1 (b), Executive Order 10865, the 
Department of Defense has been authorized to act: for and 
in behalf of the Federal Aviation Agency and the National 
Aeronautics and Space Administration in the performance 

of the administrative and personnel services set forth in 
this Regulation. Reference (a) is hereby cancelled. 


Purpose 


1. ‘The Secretary of Defense and the Administrators of the 
Federal Aviation Agency, and the National Aeronautics 
and Space Administration have prescribed specific 
requirements, restrictions, and other safeguards which 
they consider necessary to protect (a) releases of 
classified information to or within United States 
industry that relate to bids, negotiations, ‘awards, or 
the performance or termination of contracts with their 
department or agency, and (b) other releases of classified 
information to or within industry which their department 
or agency has responsibility for safeguarding. In this 
connection, this Regulation prescribes uniform standards, 


criteria, and procedures for processing to final determina- 
tion all cases which come within the scope of the Industrial 
Personnel Access Authorization Review Program. 


Pursuant to the agreement made between the Department of 
Defense, and the Federal Aviation Agency, and the National 
Aeronautics and Space Administration, (provided for in 
Section 1 (b), Executive Order 1085), this Regulation has 
deen extended to apply to protect the releases of classified 
information specified in subparagraph 1., above. The Boards 
and instrumentalities provided for in this Regulation are 
hereby suthorized to assume jurisdiction over, and as herein- 
after provided, to process and make determinations in cases 
arising out of such releases of classified information. 


This Regulation is issued to conform the Industrial Personnel 
Access Authorization Review Program to the requirements of 
Executive Order 10055. 


C. Definitions 


1. Whenever the words "Department of Defense", or "Department 
of Defense agency or activity”, or "military department" 
are used herein, they shall be deemed to include where 
applicable the Federal Aviation Agency, or the National 
Aeronmtics and Space Administration. 


Access Anthorization: An suthorization to have access to 

one or more categories of information classified in 

accordance with Executive Order 10501. (NOTE: Actual 

access, when authorized, requires both an access authoriza- 
tion and a "need to kmow".) In the case of a contractor, 

an "access authorization” is an authorization for the 
contractor involved to have access to specific categories 

of classified information provided such access is (a) required 
in connection with the bidding, negotiation, award, performance, 
or termination of contracts with & Department of Defense agency 
or activity or (b) required in connection with other releases 
of Classified information to or within industry. In the case 
of a contractor employee, an "access authorization" is an 
anthorization for the employee to have access to specific 
categories of classified information provided such access is 
(1) required for the performance of bis work with a particular 
contractor on contracts with @ Department of Defense agency 

or activity or (2) required in connection with the release 

of classified information to or within industry. 


Administrator: The Administrator of the Federal Aviation 
Agency, or the National Aeronautics and Space Administration. 


Jul 28, 60 
5220.6 


case: A case arising out of the release of classified 
information to or within industry directly by the Federal 
Aviation Agency or the National Aeronmtics and Space . 
Administration in connection with the bidding, negotiation, 
award, or performance or termination of a contract by one 
of those agencies. 


Applicant: Any person who is eligible to have the mee of 
granting, revoking, or denying him an access suthorization 
determined or reconsidered under the Industrial Personnel 
Access Authorization Review Program as provided for in: 
paragraphs I.F. and V.3. 


Contractor: An industrial, edmcational, comercial, or 
other entity which has executed a contract or a Department 
of Defense Security Agreement (DD Form 441) with a Doren eet 
of Defense agency or activity. 


Personal appearance proceeding: A proceeding before the New 
York, Washington, or Los Angeles Industrial Personnel Access 
Authorization Field Board convened and conducted in accordance 
with this Regulation. The use of the terms “personal 
appearance proceeding" or "proceeding" in this Regulation 
does not imply, and shall not be construed to mean, that such 
procedures are subject to the provisions of the Administrative 
Procedure Act, or that the rules of evidence CUS LCRA Y,: iin the 
courts of the United States shall be applied. 


Policy 


1. 


The responsibilities of the Department of Defense, eacinting 
those imposed by the President in Executive Order 10855, 
necessitate application of policies designed to minimize 

the possibility of compromise incident to placing classified 
information in the hands of industry. Adequate measures 
will be taken to insure that no person is granted, or is 
allowed to retain, an authorization for access to classified 
information unless the available information justifies a 
finding that such access euthorization, at the specific 
classification category granted, is clearly consistent: = 
the national interest. 


A determination that granting or retaining eee for 
access to information of a specific classification category 
is not clearly consistent with the national interest shall 
result in denying or revoking authorization for such access. 
Any determination under this Regulation adverse to an | 
epplicant shell be a determination in terms of the national 
interest and shall in no sense de a determination as to the 


loyalty of the spplicant concerned. A determination 

under this Regulation favorable to an applicant is not, 

in and of itself, an access authorization; nor is it in 

any sense a determination that the spplicant concerned 
actually requires access to classified information. Since 
an access authorization relates only to access to classified 
information, denying or revoking such an authorization does 
not preclude participation in unclassified work. 


In the absence of the power to subpoena witnesses, the 
Secretary of Defense, through the Director, Office of 
Industrial Personnel Access Authorization Review, may issue 
in appropriate cases invitations and requests to appear and 
testify, and may defray reasonable and necessary expenses 
ineurred by such witnesses, in order that the applicant may 
have the opportunity for cross-examination provided by this 
Regulation. So far as the national security pemits, 
investigative agencies under the control of the Department 
of Defense shall cooperate by identifying to the Office of 
Industrial Personnel Access Authorization Review, persons 
who have made statements adverse to the epplicant and by 
assisting in making such persons available for cross- 
examination. 


All personnel involved in the processing of cases under the 
Industrial Personnel Access Authorization Review Program 


shall comply with the applicable directives pertaining to 
the safeguarding of classified information and the handling 
of investigative reports. No classified information, nor 
any information which might campramise investigative sources 
or methods or the identity of confidential informants, shall 
be disclosed to any applicant, or to his counsel or repre- 
sentatives, or to any other person not authorized to have 
access to such information. In cases involving individual 
applicants, the employer concerned may be advised only of 
the final determination in the case and of any interim 
@ecision to suspend an access suthorization previously 
granted. Except at the written request of the applicant, 
the Department of Defense shall uc release copies of the 
Statement of Reasons or findings relative thereto outside 
of the Executive Branch of the Goverment. 


Progress: 


The Industrial Personnel Access Authorization Review Progrem 
is hereby revised, modified, and contimed in accordance with 
this Regulation. The Progrem shall be administered by the 
Director, Office of Industrial Personnel Access Authorization 
Review, who shall have a staff for that purpose. The Office 


of Industrial Personnel Access Authorization Review shall 
consist of the following elements: 


The Office of the Director. 


The Industrial Personnel Access Authorization Screening Board 
(hereinafter called the Screening Board ). 


The Industrial Personnel Access Authorization Field Boards 
(hereinafter called the Field Boards). 


kh. The Central Industrial Personnel Access Authorization Board 
(hereinafter called the Central Board). 


Ss of 

1. Except as provided in subparagraph 4. of this paragraph 
the procedures established in this Regulation shall be 
applicable to cases in which the spplicant is eligible 
under the Armed Forces Industrial Security Regulation for 
consideration as to the granting or contimzing of an access 
authorization and in addition thereto: | 


a. A Department of Defense agency or activity has recom- 
mended that an access authorization of a contractor or 
contractor employee be denied or revoked; 


A Department of Defense agency or activity has suspended 
an access authorization of a contractor or contractor 


employee; 


A Department of Defense agency or activity has denied 
or withdrawn a temporary access authorization fran an 
individual, other than a foreign national, who falls 
within such categories as may be established under this 
subparagraph; or 


a. Action is requested by the Secretary of Defense, or the 
Secretary of any military department or the Aa@ninistrator 
concerned. 

Once access authorization has been suspended, or a Statement 

of Reasons has been issued, or a temporary authorization 

for access has been withdrawn or denied in the case of 

applicants included in categories established under spb- 

paragraph 1., above, these procedures may be invoked by 

an applicant even though his employment has been terminated. 


Raw ORGANIZATION 
A. Office of Industrial Personnel Access Authorization Review 
2. Organization 


a. The Office of Industrial Personnel Access Authorization 
Review shall be established in the Office of the Secretary 
of Defense anc will function under the administrative 
jurisdiction of the Assistant Secretary of Defense (MP&R). 
‘The Office shall be headed by a civilian Director appointed 
‘by the Secretary of Defense after consultation with the 
‘Assistant Secretary of Defense (MP&R) and the Secretaries 

Policy guidance for the 
and personnel 


The Director shall be responsible for 
1 Access Authorization 


Navy 
Air Force in carrying out this responsibili He shall 
ensuring that the Screening, Field and 
assistance 


_ carry out their functio: this Program. He shall 
' pave such professional, technical, and clerical staff as 
' he may require to carry out bis responsibilities, as set 
' gat herein, and such other releted responsibilities as may 
ve prescribed. The Director 4s authorized to obtain infor- 
and advice directly from any agency or 
; of Defense, and, in accordance 
| vith established policies, from other agencies of the 
Goverment. He shall prepare monthly reports showing 
caseloads and the status of pending cases. The Director 
may issue such supplemental dnstructions, not inconsistent 
with this Regulation, as may be desirable for the 
administration and efficient operation of this Program, 
inelnding rules for the processing of cases, the conduct 
of screenings, personal appearance proceedings, determina- 
tions and reviews, and for goidance in the application 
of the standard and criteria get forth in paragraph III. 
the Director may request addi- 
made subject to the provisions 
with investigative agencies outside the 
of Defense. 


The Office of Industrial Personnel Access Authorization 
Review sball be located in the Pentagon and shall be 


2. 


Jul 28, 60 
5220.6 


supported administratively by the Office of the 
Secretary of Defense. The military departments ehall 
make appropriate allocations of funds, military and 
civilian personnel, and personnel spaces. 


Commnications shall be addressed to the Director, 
Office of Industrial Personnel Access Authorization 
Review, The Pentagon, Washington 25, D. C. 


Department Counsel 


The Office of Industrial Personnel Access Authorization 
Review shall include within its staff a sufficient mmber | 
of qualified attorneys, who may be stationed in Washington, 
D. C. or at such other locations as the Director may select, 
to act as counsel for the Department of Defense in each case 
in which a personal appearance proceeding is held under 
this Regulation. When designated by the Director to serve 
in this capacity, department counsel shall perform the 
functions normally and customarily associated with said 
position. Department counsel shall also advise and assist | 
the Screening Board as required, and shall represent the 
Department of Defense before the Central Board when 
appropriate. 


Files 
The camplete files of all review cases pertaining to 


industrial personnel shall be maintained by the Department : 
of the Army. 


Industrial Personnel Access Authorization Screening Board 


1. 


The Screening Board shall be located in the Office of 
Industrial Personnel Access Authorization Review and shall | 

be responsible for the performance of the duties and functions 
hereinafter prescribed. 


The Secretary of each military department shall appoint one 
or more members, military or civilian, to the Screening 
Board as the caseload requires. Appropriate officials 
designated by each Secretary will sutmit nominations through 
the Director, who will review the qualifications of each 
nominee and make an appropriate recommendation to the : 
Secretary concerned. Except as provided in paragraph II.F. 
any three members so appointed, one from each military depart- 
ment, shall constitute a quorum-panel so that more than one 
panel may be convened at the seme time. The Director shall 
designate one member to serve as Chairman of the Screening; 
Board. 


The Screening Board shall have jurisdiction over all cases : 
which are referred to it in accordance with this Regulation. 
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C. Industrial Personnel Access Authorization Field Boards 


l. There shall be three field boards, which shall be known 
as the New York, the Washington and the Los Angeles 
Industrial Personnel Access Authorization Field Boards 
and which shall be located in said cities. Additional 
field boards may be established by the Director with the 
approval of the Secretaries of the Amy, Navy and Air 
Force. Panels of existing Meld Boards may be convened 
at other locations to provide prompt and convenient 
personal appearance proceedings. Each Field Board shall 
de responsible for the performance of the duties and 
functions hereinafter prescribed. 


The Secretary of each military department shall appoint 
one or more members, military or civilian, to each Field 
Board as the caseload requires. Appropriate officials 
designated by each Secretary will submit nominations 
through the Director, who will review the qualifications 
of each naminee and make an appropriate recommendation to 
the Secretary concerned. The Director shall designate 
either one member of the Board or a staff member to serve 
as a@einistrative director of each Board who will be 
responsible for the immediate operations of the Board. 

A quorum-penel may consist of any one civilian member who 
is a qialified attorney, or of any three members, one from 
each military department, of whom at least one shall be a 
civilian and at least one shall be a qualified attorney. 
When a panel of three members is convened, the administrative 
@irector shall designate one member to act as Chairman. A 
quorum-panel may exercise all of the authority conferred 
on the Board or Chairman by this Regulation. 


3. Each Field Board will have jurisdiction over all cases 
referred to it in accordance with this Regulation. 


D. Responsibilities of Military Lepartments for Administrative 
Support 


1. Except as provided in paragraph 2., the Field Boards shall 
be supported administratively by the following military 
, which shall appoint such other personnel as 

may be required by the Director to assist each Field Board: 


Rew York Industrial Personnel Access Authorization Field Board 
Department of the Amy 


Washington Industrial Personnel Access Authorization Field Board 
Department of the Air Force 

Los Angeles Industrial Personnel Access Authorization Field Board 
Department of the Navy 
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Whenever, pursuant to direction of the Director, a panel 

of a Field Board established under paragraph II.C.1., above, 

4s convened at any of the following named locations, the — 

commanders nemed, respectively, shall arrange or provide | 

for the administrative support needed by such board panel | 

in order to discharge its official business et such locations: 
Alaska: 

Commander, Alaskan Air Command 


Virgin Islands, Canal Zone, and Puerto Rico: 
Coumanding General, USA, Carribean 


Guam, American Samoa, Wake, Midway, Guano Island & avait: 
Commandant, 14th Naval District 

Where a panel of a Field Board is convened at a location | 
other than its principal office or at a location outside the 
jurisdiction of the commanders named in paragraph 2., above, 
the military department requested by the Director shall 
provide office space, facilities and clerical personnel for 
each personal appearance proceeding and for the prompt 
making of a verbatim transcript thereof. 


| 
As a verbatim transcript will be required of each personal) 
appearance proceeding before a Field Board, it is the 
responsibility of each of the above mentioned coumanders 
to provide the necessary personnel and facilities for ther 
prompt making of such transcripts. 


Central Industrial Personnel Access Authorization Board 


1. There is hereby established a Central Board, which shall be 
located in the Office of Industrial Personnel Access 
Authorization Review, and shall be responsible for the 
performance of the duties and functions hereinafter 
prescribed. 


The Secretary of each military department shall appoint one 
or more menbers, military or civilian, to the Central Board 
as the caseload requires. Appropriate officials designated 
by each Secretary will sutmit naminations through the 
Director, who will review the q:alifications of each nominee 
and make an appropriate recommendation to the Secretary 
concerned. The Director shall designate one member to serve 
as Chairman of the Central Board. Except as provided in 
paragraph II.F., any three members so appointed, one fron | 
each military department, shall constitute a quorum-panel | 
so that more than one panel may be convened at the same time. 
One of the members of each quorum-panel mist be a qualified 
lawyer and each quorum-panel shall include at least one | 
civilian. 


3. The Central Board shall have jurisdiction over all cases 
referred to it in accordance with this Regulation. 


Compposition of Boards in Agency Cases 


1. Whenever an agency case is referred for consideration and 
determination under the Pregrem the Administrators concerned 
shall be entitled to sppoint one member to the Screening 
Board and two members to the Central Board. Such appoint- 
ments shall conform to the requirements of paragraph II.G. 
of this Regniation. 


Whenever an agency case is referred to the Screening or 
Central Boards, the Director shall notify the Administrator 
concerned thereof. The Administrator, or his designee, 
shall, in their absolute discretion, exercise or waive the 
right of his agency to be represented on the Board involved 
and shall notify the Director thereof in writing, which 
notification shall be made a permanent part of the record 
in the case. If the right is exercised, the Screen.ng Board 
panel to which the case is referred shall consist of four 
members and the Central Board panel of five members, instead 
of the usual three members; if it is waived the Board shall 
be constituted as provided in paragraphs II.B. or II.E., above. 


Access Authorization of Naminees 


Ko person shall be appointed Director, board member, or staff 
member under this Program until such person has been granted 
an authorization for access to Top Secret information, or its 
equivalent, based on a background investigation. 


STANDARD AND CRITERIA 
Stendard for an Access Authorization 


Authorization for aczess to classified information of a specific 
classification category shall be granted or contimed only if it 
is determined that such access by the applicant is clearly con- 
sistent with the national interest. 


Criteria for Application of Standard in Cases Involving Individuals 


1. Commission of any act of sabotage, espionage, treason, or 
sedition or attempts thereat or preparation therefor, or 
conspiring with, or aiding or abetting, another to commit or 
attempt to commit any act of sabotage, espionage, treason or 
sedition. 


2. Establishing or contiming a sympathetic association with 
a saboteur, spy, traitor, seditionist, anarchist, revolutionist, 
or with an espionage agent or other secret representative of 
a foreign nation whose interests may be inimical to the 
interests of the United States, or with any person who advocates 
the use of force or violence to overthrow the Goverment! of the 
United States or the alteration of the form of Goverment of 
the United States by unconstitutional means. | 


Advocacy of use of force or violence to overthrow the Govern- 
ment of the United States, or of the alteration of the form 
of Goverment of the United States by unconstitutional means. 


Membership in, or affiliation or sympathetic association 
with, or participation in the activities of any foreign 
or domestic organization, association, movement, group, Or 
combination of persons which is totalitarian, fascist, 
commmnist, or subversive, or which has adopted or shows ,, a 
policy of advocating or approving the commission of acts of 
force or violence to deny other persons their rights under 
the Constitution of the United States, or which seeks to 
alter the form of Goverment of the United States by un- 
constitutional means. | 


Intentional, unauthorized disclosure to any person of 
classified information, or of other information, disclosure 
of which is prohibited by law. 


Performing or attempting to perform his duties, or other- 
wise acting, so as to serve the interests of another govern- 
ment in preference to the interests of the United States. 


Participation in the activities of an organization established 
as a front for an organization referred to in subparagraph 4., 
above, under circumstances indicating that his personal views 
were sympathetic to the subversive purposes of such 
organization. | 


Participation in the activities of an organization with) 
knowledge that it had been infiltrated by members of sub- 
versive groups under circumstances indicating that the 
individual was a part of, or sympathetic to, the infiltrating 
element or sympathetic to its purposes. 


Sympathetic interest in totalitarian, fascist, communist, or 
similar subversive movements. 


Sympathetic association with a member, or members, of an 
organization referred to in subparagraph 4., above. 


(Ordinarily, this will not include chance or occasional 
meetings, nor contacts limited to normal business or 
official relations.) 


Currently maintaining a close contimuing association with 
@ person who has engaged in activities or associations of 
the type referred to in sudparagraphs 1. through 9., above. 
A close contimuing association may be deemed to exist if 
the individmal lives at the same premises as, frequently 
visits, or frequently communicates with such person. 


Close contimring association of the type described in sub- 
par mh ll., above, even though later separated by 
distance, if the circumstances indicate that renewal of 
the association is probable. 


Willful violation or disregard of security regulations. 


Any behavior, activities, or associations which tend to 
show that the individual is not reliable or trustworthy. 


Any deliberate misrepresentations, falsifications or 
emission of material facts from a Personnel Security 
Questionnaire, Personal History Statement, or similar 
document. 


Any criminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct, habitual use of intoxicants to excess, 
drug addiction, or sexual perversion. 


Acts of a reckless, irresponsible or wanton nature which 
indicate such poor judgment and instability as to suggest 
that the indivicmal might disclose classified information 
to unauthorized persons, or otherwise assist such persons, 
whether deliberately or inadvertently, in activities 
inimical to the national interest. 


Any illness, including any mental condition, of a nature 
which, in the opinion of campetent medical authority, may 
cause significant defect in the judgment or reliability of 
the employee, with due regard to the transient or contiming 
effect of the il2ness and the medical findings in suck case. 


Any facts which furnish reason to believe that the individual 
may be subjected to coercion, influence, or pressure which 
may be likely to cause action contrary to the national interest. 


The presence of a spouse, parent, brother, sister, or offspring 
in @ pation whose interests may be inimical to the interests 
of the United States, or in satellites or occupied areas of 
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such a nation, under circumstances permitting coercion 
or pressure to be brought on the individual through such’ 
relatives which may be likely to cause action contrary | 
to the national interest. 


Refusal by the individual, without satisfactory subsequent 
explanation, to answer questions before ea Congressional or 
legisletive committee, or Federal or State court or other 


tribunal, regarding charges of his alleged disloyalty or. 
other misconduct. 


C. Guidance for the Application of the Standard and Criteria 


1. The activities and associations listed in paragraph III.B., 
above, describe conduct which may, in the light of all the 
surrounding circumstances, be the basis for denying or 
revoking an access suthorization. The conduct varies in 
implication, degree of seriousness and significance depending 
upon all the factors in a particular case. Therefore, the 
ultimate determination of whether en authorization should 
be granted or contimed must be an over-all common-sense 
one on the basis of all the information which may properly 
be considered under this Regulation including but not 
restricted to such factors, when appropriate, as the 
following: the seriousness of the conduct, its implications, 
its recency, the motivations for it, the extent to which it 
was voluntary and undertaken with knowledge of the cir- | 
cumstances involved and, to the extent that it canbe | 
estimated and is appropriate in a particular case, the 
probability that it will contime in the future. 


Legitimate labor activities shall not be considered in | 
determining whether access authorization should be granted 
or contimed. 

It is essential to the efficient, econemical, and equitable 
operation not only of the Industrial Persorinel Access | 
Authorization Review Program, but of the total procedures 
whereby the Department of Defense authorizes access to | 
classified information, that applicants provide full, frank 
and truthful answers when they complete official questionnaires 
or other similar documents, or respond to official inquiries. 
Accordingly, the deliberate giving of false or misleading 
testimony or information on relevant matters, may be : 
sufficient standing alone to justify denying or revoking 
access authorization and shall be weighed carefully before a 
determination is reached under this Program. 


The granting or contimuing of an authorization for access to 
a contractor is not clearly consistent with the national 


interest if the access authorization of an owner, officer, 
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director, or any executive of the contractor who is required 
to have such an access authorization, has not been, or would 
not be, granted under the standard and criteria set forth in 
paragraphs ITI.A. and III.5., above. 


Iv. PROCESSING OF CASES 


A. 


Energency Action 


Department of Defense activities or agencies may not make a final 
determination denying or revoking an authorization for access. 

In exceptional cases officials authorized by the military depart- 
ment concerned may suspend an anthorization previously granted 

to an individual (but not to a facility) when, in the opinion of 
the authorized official, the individual's contimed access to 
classified information, pending action by the Screening Board, 
would constitute an immediate threat to the national interest. 
Any such suspension action shall be reviewed by the Screening 
Board to determine its propriety. 


Forwarding Cases 


Department of Defense activities or agencies shall foward to 
the Director all cases prescribed in paragraph I.F.1 together 
with the complete file, including the recommendation in the 
case, the reasons therefor, and all other available information 
and material relevant to a determination. After ensuring that 
the file has been properly prepared and transmitted, the 
Director shall forward it to the Screening Board for appropriate 
action. 


Initial cation Procedures (Screening Board Action 


1. ‘The Screening Board shall review each case referred to it 
by the Director and shall determine in accordance with the 
standard and criteria set forth in paragraph III whether 
the reported information warrants (a) authorizing or 
contiming to authorize access at the specific classification 
category requested or (b) further processing as set forth 
velovw. 


With respect to any case pending before it, the Screening 
Board may request the Director to: 


a: Request further investigation, specifying the particular 
' points on which the Board feels its information is not 
adequate. 


Issue to the applicant such written interrogatories as 
the Board may deem desirable. 


ec. Arrange for an interview with the applicant. 
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a. Arrange for an interview with any witness who has ; 
given information relevant to a decision in the case. 


The Screening Board may, with respect to any case pending 
before it, determine at any time that an existing enthoriza- 
tion shall be suspenied. ‘Joon any sach determination, the 
Director shall notify the applicant, the contractor, the 
office of the cognizant military department and the agenty 
or activity which forwarded the case to hin. 


If the Screening Board determines that access at the specific 
classification category requested should be granted or | 
contimed in effect, It shal) prepare its deteratnation in 
accordance with the instructions set out in subparagraph 9., 
below. ‘The Director shall notify the agency or activity 
which forwarded the case to him of the deteruination and! 
instruct it to effect the authorization where appropriate. 
The Screening Board shall reconsider its determination at 

the request of the Secretary of Defense, the Secretary of a 
military department, or the Administrator concerned. 


If the Screening Board concludes on the basis of the infor- 
mation available to it and in accordance with the standard 
and criteria set forth in paragraph ITI that the case does 
not warrant a determination favorable to the applicant, it 
shall prepare a Statement of Reasons informing the applicant 
of the grounds upon which his access authorization may be 
denied or revoked. This Statement of Reasons shall de as 
comprehensive and detailed as the national security permits. 
At the time a Statement of Reasons is issued, any access 
authorization previously granted for Secret or Top Secret 
shall be suspended or limited to Confidential unless sach 
access authorization was granted pursuant to board action 
under any industrial personnel review progrem in which case 
the Screening Board shall determine whether the access _ 
authorization should be suspended or limited. The Screening 
Board shall also determine whether any access authorization 
previously granted for Confidential should be suspended or 
limited. | 


The Director shall forward the Statement of Reasons and'a 
copy of this Regulation to the applicant and shall inform 
him of the status of his access authorization pending a: 
final determination. An applicant who has been served with 
a Statement of Reasons and who has filed under oath or | 
affirmation a written reply thereto which complies with; the 
requirements of paragraph IV.C.7 shall be afforded: 


a. An opportunity to appear personally before & Field Board 
for the purpose of supporting his eligibility for access 
authorization and of presenting evidence on his own behalf. 
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>. <A reasonable time tc prepare for that appearance. 


¢. An opportunity to be represented by counsel without 
cost to the Government. 


@. The opportunity to cross-examine adverse witnesses 
prescribed in paragraph IV.E.2. 


Before an applicant is afforded an opportunity to make a 

appearance before a Field Board he mst submit a 
detailed written answer under osth or affirmation specifi- 
cally admitting, denying or disclaiming knowledge of each 
allegation and each supporting fact alleged in the State- 
ment of Reasons. The applicant's answer mst either admit 
or deny each allegation or supporting fact, giving such 
explanation as may be available to him, or disclaim knowledge 
thereof. A general denial or other similar answer is not 
sufficient. The applicant mst set out his position with 
sufficient particularity to disclose the basis thereof, in 
order that the Department of Defense may determine in ad- 
vance of the personal appearance proceeding whether the 
allegations and supporting facts are wholly denied, denied 
in part, or wholly admitted and make arrangements to pro- 
duce such information in support as may be required. The 
Director may decline to accept answers which do not meet 
the above requirements and, upon notice to the epplicant, 
may refuse to contime to process his application. In 
that event, the Director shall suspend any access authori- 
zation then in effect and give appropriate notice. In the 
alternative, the Director may forward the case to a Field 
Board which may treat allegations or supporting facts with 
respect to which the Director finds the answer is insuffi- 
cient as established for the purpose of making a determina- 
tion under this Program. 


Where the applicant: 


a. Files'an answer which complies with subparagraph T- 
and requests @ personal appearance proceeding, or where, 
although the answer is insufficient, the Director elects 
to proceed as provided for in said subparagraph, the 
Director shall assign the case to a Field Board for a 
proceeding. 


Files an answer which complies with subparagraph 7., but 
elects not to request a personal appearance proceeding, 
the Director shall assign the case to the Central Board 
for determination on the basis of all available infor- 
mation including the answer and all documents in support 
thereof. 
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Does not answer, the Director shall instruct the | 
department which forwarded the case to deny or revoke 
access authorization, as appropriate, and shall advise 
the applicant. | 


All determinations by the Screening Board shall be made in 
executive session. A determination to grant or contime 
access authorization shall be by unanimous vote. No Besos 
other than members of the Board shall be present when the 
Board deliberates and reaches its determination. 
Decisions adverse to the applicant announced by the Director 
in accordance with paragraph IV.C.8.c. may be reconsidered 
by the Screening Board at the request of the Director, or 
at the request of the applicant addressed through the: 
Director, after a finding by the Screening Board that |there 
is newly discovered evidence or that other good cause hes 
been shown. 


D. Personal Appearance 


1. 


Promptly after being notified by the Director that a case 
has been referred for a personal appearance proceeding, the 
Chairman of the Field Board shall set a time and place for 
the proceeding and inform the applicant thereof. Personal 
appearance proceedings shall be held as soon as practicable, 
allowing the applicant and the Department of Defense a: 
reasonable time to prepare. Postponements may be granted by 
the Chairman in his sound discretion upon sees Ry 
either party with notice to the other. 


Normally, a personal appearance proceeding shall be hela at 
the hame office of the Field Board concerned. When the 
applicant so requests and when in the discretion of the 
Chairman equity to him requires that the proceeding be held 
in a different place, or when the interests of the Goverment 
would be served thereby, Field Boards, subject to the over-all 
authority of the Director, may arrange to convene at such 
times and places as will best meet the above objectives. 


It is to the advantage of both the applicant and the Department 
to shorten and simplify the proceedings before the Field Board 
by stating the issues and arriving at an agreed-upon version 
of the facts in the case when it is possible to do so. Depart- 
ment counsel is authorized to consult directly with the 
spplicant, or if he has counsel or representative, with them, 
for purposes of reaching mutual agreement upon arrangements 
for an expeditious proceeding in the case. Such arrangements 
may include clarification of issues, and stipulations with 
respect to testimony and the contents of documents and) other 


physical evidence. Such stipulations when entered into 
snell be binding upon the applicant and the Department of 
Dertense for the purpose of these proceedings. 


The applicant is responsible for producing witnesses in his 
own behalf or presenting other evidence before the Field 
Soaré to support his reply to the Statement of Reasons. When 
specific assistance is requested, however, the department 
counsel and the Chairman of the Field Board may provide such 
assistance, upon a showing that it is practicable and necessary. 
In the Chairman's sound discretion, invitations to attend the 
proceeding as witnesses in the applicant's behalf, or requests 
for specific documents or other physical evidence, may be 
tenderea upon application, provided a showing of the necessity 
for such assistance has been made. 


Department counsel is responsible for producing at the 
proceeding witnesses and information relied upon by the 
Department to establish those facts alleged in the Statement 
of Reasons which have been controverted. Every reasonable 
and practicable effort shall be made to obtain witnesses and 
to facilitate their appearance in accordance with the policy 
set out ih paragraph I.D.3. When requested all Department 
of Defense agencies and activities shall cooperate in 
carrying out this policy. 


Where an applicant who has requested an opportunity to appear 
fails without sufficient reason therefore to appear at the 
time and place set for the proceeding, or at any postponement 
thereof, and has not requested that his case be determined on 
the basis of all available information including any written 
material he may have submitted, the Field Board shall return 
the case to the Director without further action. The Director 
shall then take action under paragraph IV.C.8.c. 


EB. Procedures for Personal Appearance Proceedings 


1. General Provisions 


a. Personal appearance proceedings are designed to ascertain 
all the relevant facts in a case to aid in reaching fair 
and impartial determinations. Such proceedings are not 
to be conducted with the formality of a court proceeding 
or of an administrative hearing conducted under the 
Administrative Procedure Act, but rather as administrative 
inquiries held for the purpose of affording the person 
concerned an opportunity to appear for the purpose of 
supporting his eligibility for an access authorization 
and to permit the Department of Defense to inquire fully 
nto! the matters related to the varticular case. As 
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provided in paragraph IV.E.2.a., the customary rules 
of evidence shall not be controlling. 


Personal appearance proceedings conducted under this | 
Regulation are not adversary in nature. Nevertheless, 

a careful and searching inquiry into the facts is 
necessary if the objectives of this Regulation are to - 
be effectuated. Field Boards shall be alert to the 
necessity for identifying and resolving disputed issues 
of fact whenever possible ard shall make their rulings 

with these considerations in mind. 


Personal appearance proceedings shall be conducted in 
an orderly manner and in an atmosphere of dignity and | 
decorum. They may be attended only by the members of | 
the Field Board, the applicant and his counsel or | 
representatives, authorized personnel of the Department 
of Defense and necessary clerical personnel. Unless | 
the Chairman of the Field Board rules otherwise, a 

witness may be present only when he is testifying. 


The Director shall designate a qualified attorney to 
represent the Department of Defense and to act as 
department counsel in each case. He shall represent . 
the Department, and shall be responsible for making a 


complete record and for placing before the Field Board 
all material which may properly be incorporated therein. 
He shall question Department of Defense witnesses and | 
cross-examine witnesses produced by the applicant, 
although the Field Board may also question any witness. 


After the proceeding has been convened, and the Statement 
of Reasons and the applicant's answer thereto have been 
entered into the record, normally the applicant shall | 
have the right to make a general opening statement 
either in person or by counsel, and to present his case. 
He may call witnesses, testify in his own behalf it he 
so desires and present documents, or other information, 
in support of his application for access authorization, 
and cross-examine witnesses produced by the Depa aaare 
of Defense. 
Witnesses before the Field Board shall testify subject 
to the provisions of Sec. 1001, Title 18, U.S. Code. | 
Before testifying they shall be informed that said 
section makes it a criminal offense pwishabdle by a 
maximum of five years imprisonment, $10,000 fine, or | 
both, knowingly and willfully to make a false statement 


or representation to any department or agency of the 
United States as to any matter within the jurisdiction 
of any department or agency of the United States. 
Written interrogatories must be sworn to before & notary 
public or other official authorized to administer oaths. 


When appropriate the Field Board shall amend the Statement 
of Reasons to conform it with the information available 
and enter the ameridment into the record. When such 
emendments are made, the Caoaimman of the Field Board shall 
grant the applicant such additional time as, in his sound 
discretion, he deems appropriate to answer such amendments 


and to secure and present evidence pertaining thereto. 


The Field Board may recess the proceeding at any time 
at the request of the applicant or his counsel, depart- 
ment counsel, or upon its own motion. 


Before the Chairman of the Field Board adjourns the 
proceeding, he shall ask the applicant whether he desires 
additional time to secure and present additional evidence 
or to suumit a brief. If the applicant desires to present 
such additional material, the Field Board shall determine 
the time within which it mst be presented and the form 

in which it will be received. The Chairman shall also 
advise the applicant that announcement of the determination 
in bis case will be made by the Director, Office of 
Industrial Personnel Access. Authorization Review. 


A verbetim transcript (in triplicate) shall be made of 
the proceedings and such transcript shall become 4 

part of the record. The transcript shall not 
include information introduced in accordance with the 
provisions of paragraph IV.E.2.e. and f., below. The 
applicant or his designated representative shall be 
furnished without cost one copy of the transcript, less 
the exhibits, upon his request. The transcript shall be 
reviewed by the Board prior to release to ensure that it 
contains no classified information, nor any information 
which might compromise investigative sources or methods 
or the identity of confidential informants. 


designating the page and line. 

corrections mst be filed within the time 

Field Board which shall determine what corrections are 
allowable, shall enter on the transcript by marginal 
notation the corrections which are allowed, and shall 
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enter on the statement filed by the applicant the 
corrections which are rejected. This statement shall 
be made a permanent part of the record. The Chairman: 
of the Field Board in his discretion may call upon the 
applicant or his counsel for a discussion of the i 

corrections. Corrections shall be allowed solely for: 

the purpose of conforming the transcript to the —— 
testimony. 


Whenever the Field Board concludes with respect to ot 
issue of fact that the investigation is inadequate or: 
that all of the information has not been fully developed 
or explored, it may request that further investigation 
be conducted and in appropriate cases may recess the | 
proceeding pending such investigation. Such requests. 
shall be addressed to the Director through the department 
counsel. Information developed through supplemental | 
investigation shall be made available to the Board in 
the seme manner as information developed in the aes 
investigation. 


2. Introduction of Information 


a. 


The record shell consist exclusively of all information 
presented by the Department of Defense in accordance 
with this Regulation, together with all information sub- 
mitted by the applicant. The record shall not be limited 
to evidence admissible in the courts of the United States. 
Any oral or documentary evidence may be received if | 
otherwise admissible under this Regulation and accorded 
the weight deemed appropriate, but irrelevant, inmaterial 
or undnly repetitious material may be excluded, in the 
sound discretion of the Chairman of the Field Board. | 
Efforts shall be made to obtain the best evidence available. 


Unless permitted by paragraphs e. and f., below, the 
record may contain no information adverse to the 
applicant on any controverted issue unless (1) the | 
information or its substance has been made available | 
to the applicant and he offers no objection to its | 
presentation; or (2) the information or its substance: 
is made available to him and the applicant is afforded 
an opportunity to cross-examine the person providing the 
information either orally or by written interrogatories. 
The foregoing shall not apply to information bearing upon 
the characterization in the Statement of Reasons of any 
organization or individual other than the applicant. | 
Information the admission of which is not prohibited by 
this paragraph, or by any other provisfon of this 
Regulation, may be received and made part of the record 
and may be considered by any board or official charged 
with making determinations under this Regulation. i 


2l 


ec. Prior to the referral of a case to a Field Board 
for a personal appearance proceeding, the Director, 
Office of Industrial Personnel Access Authorization 
Review, upon application by either the applicant or 
the department counsel, shall rule whether, in the 
light of all the circumstances, testimony shall be 
taken personally, by deposition, or through cross- 
interrogatories. In making this ruling, the Director 
shall exercise his sound discretion and shall state 
his reasons therefor. He may direct the applicant 
or his counsel, and department counsel to frame written 
interrogatories and upon application by either party 
shali rule upon the relevancy and materiality of any 
qrestion to be incorporated therein. Once the case 
has been referred to the Field Board, the Chairman of 
the Field Board shall perform this function. Any action 
taken by the Director under this paragraph shall be 
reflected in the record where appropriate. 


@. Notwithstanding any other provision of this Regulation, 
records campiled in the regular course of business, or 
other physical evidence other than investigative reports 
@s such, may be received and considered subject to 
rebuttal without authenticating witnesses, provided 
such information has been furnished by an investigative 
agency pursuant to its responsibilities in connection 
with assisting the Secretary of Defense or the 


Administrator of the Federal Aviation Agency or the 
National Aeronmtics and Spece Administration to safe- 
guard classified information witain industry pursuant 
to Executive Order 10865. Such docmments shall be 
exhibited to the applicant and when received by the 
Field Board shall be made a part of the record in the 
case. 


Records campiled in the regular course of business, or 
other physical evidence other than investigative reports 

as gach, relating to a controverted issue, which, because 
they are classified, may not be inspected by the 

applicant, may be received and considered provided that 

(1) the Secretary of Defense or when appropriate, the 
Administrator of the Federal Aviation Agency or the 
National Aeronmitics and Space Administration, or the 
Director, Office of Industrial Personnel Access 
Authorization Review, who has been designated as their 
special designee for that purpose pursuant to Section 5,(d), 
Executive Order 10865, hes made a preliminary determination 
that said physical evidence appears to be material, and 
that failure to receive and consider it would, in view of 
the level of access sought, de substantially harmful to 
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the national security, and (2) to the extent that the 
national security permits, a mumary or description of 
said physical evidence shall be made available to the 
applicant. In every such case, information as to the 
authenticity and accuracy of such physical evidence | 
furnished by the investigative agency involved ebell be 
considered. 


A wricten or oral ee 
applicant on a controverted issue, and not relating ‘to 
the characterization in the Statement of Reasons of | 
any organization or individual other than the applicant, 
may be received and considered without affording an | 
opportunity to cross-examine the person making the | 
statement only in circumstances described in either of 


as the national security permits shall be made available 
to the applicant: 


(1) raat iejalslats sat ance even 
certifies that the person who furnished the infor- 
mation is a confidential informant who has been 
engaged in obtaining intelligence information for 
the Govermment and that disclosure of his identity 
would be substantially harmful to the national | 
interest. 


The Secretary of Defense or when appropriate, ie 
Administrator of the Federal Aviation Agency oF 

the Netional Aeronautics and Space Administration, 
or tke Director, Office of Industrial Personnel. 
Acces: Authorization Review, who has been designated 
as their special designee for that particular | 
purpose pursuant to Section 4 (a),(2), of Executive 
Order 10865, has preliminarily determined, after 
considering information furnished by the investigative 
agency involved as to the reliability of the person 
and the accuracy of the statement concerned, that 
the statement concerned appears to be reliable and 
material, and has determined that failure to receive 
and consider such statement would, in view of the 
level of access sought, be substantially harmful 

to the national security and that the person who 
furnished the information cannot appear to testify 
(a) due to death, severe illness, or similar cause, 
in which case the identity of the person and the 
information to be considered shall be made available 
to the applicant, or (b) due to some other couse 
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Getermined dy the Secretary or the Deputy 
Secretary of Defense, or when appropriate, by 

the Aa@ministrator or Deputy Administrator of the 
Federal Aviation Agency or the National Aeronautics 
and Space Administration to be good and sufficient. 


S- A written or oral statement of a person relating to the 
characterization in the Statement of Reasons of any 
organization or individual other than the applicant may 
be received and considered without affording the applicant 
&@n opportunity to cross-examine the person making the 
statement, irrespective of whether the statement is 
adverse to the applicant or relates to a controverted 
issue, provided the applicant is given notice that it 
has been received and may be considered by the Board, 
and is informed of its contents to the extent permitted 
by paragraph I.D.4., above. 


h. Whenever information is made a part of the record under 
the exceptions authorized by subparagraphs e. or f. (1) 
or (2), the record shall contain certificates evidencing 
that the determinations required therein have been made. 
Such certificates shall include the reasons therefor and 
shall be made svailable to the applicant unless their 
@isclosure is prohibited by paragraph I.D.4., above. 


In any case where information is received by the Field 
Board pursuant to subparagraphs e. or f. (1) or (2), a 


final determination adverse to the applicant in a 
Department of Defense case shall be made only by the 
Secretary of Defense, and in an agency case by the 
Administrator of the Federal Aviation Agency or of the 
National Aeronautics and Space Administration, as 
appropriate, based upon their personal review of the case. 


FP. Field Board's Report 


i. 


As promptly as possible after the proceeding and after full 
consideration of the record and of any arguments made or 
briefs submitted, the Field Poard shall prepare a report 
which shall include a recommended decision in the case, 
prepared in accordance with the standard and criteria set 
forth in paragraph III. The Meld Board's report shall 
contain a recitation of the questions presented, a summary 
of the evidence received, findings of fact with respect to 
each allegation made, and its conclusion on each question 
presented for consideration. The Field Poard's report shall 
be forwarded through the Director to the Central Industrial 
Personnel Access Authorization Board. The report shall not 
be made available to the applicant. 


2k 


2. Whenever an applicant has made a personal appearance ‘before 


a Field Board, a decision adverse to him may be made only 

on grounds stated in the Statement of Reasons and any 
amendments thereto and must be based upon a record that is 
in conformity with Executive Order 10865 and this Regulation. 
A Field Board or the Central Board may not receive o 
consider any information with respect to any fact in issue, 
unless such information is made available to such Board in 
accordance with this Regulation. 


In every case where applicable, the Field Board shall give 
appropriate consideration to the fact that the applicant 
did not have the opportunity to inspect classified infor- 
mation or to identify or cross-examine persons constituting 
sources of information. It shall also give appropriate 
consideration to whether information was given under! oath 
or affirmation, and whether or not the person concerned has 
had an opportunity to rebut it. In every case where) 
classified physical evidence is involved, information as to 
the authenticity and accuracy of said physical evidence 
furnished by the investigative agency shall be considered. 


G. Action by the Central Industrial Personnel Access Authorization 
Board ! 


1. 


Whenever a case is referred to the Central Board, it! shall 
make a final determination subject to the provisions: of 
paragraph IV.I.3. in cases which do not fall within the 
provisions of paragraphs IV.E.2.e. or IV.E.2.f. (1) or (2), 
specifying the specific category of classified information 
to which access shall be granted or contimed where | 
appropriate. 


In cases where the provisions of paragraphs IV.E.2.e. or 
IV.E.2.f. (1) or (2) apply, the Central Board shall (a) 
prepare a final determination where the decision is ‘to grant 
or contime access at the specific classification category 
requested, or (b) where it concludes that access at ‘that 
specific classification category is not warranted, it shall 
so notify the Director. 


Before the Central Board makes a final decision, it shall 
take the following action, as applicable: 


a. If the Board reaches a tentative decision adverse to 
the applicant, it shall, through the Director, give 
| 
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notice thereof to the applicant together with notice 
of its proposed findings for or against him with 
respect to each allegation in the Statement of Reasons, 
and shall provide him with an opportunity to make an 
appearance before it, in person or by counsel, or to 
file a written brief. Within ten (10) calendar days 
after his receipt of such notice, the applicant may 
file with the Board a written notice of intention to 
appear or to file a written brief. If the applicant 
files such written notice of intention, the Board shall 
fix as early a date as practicable for filing @ written 
brief or making a personal appearance before it, and, 
through the Director, shall give notice thereof to both 
the applicant and department counsel and at the same time 
shall furnish department counsel with copies of the 
tentative decision and proposed findings as previously 
furnished to the applicant. 


If the Board reaches a tentative decision favorable to 
the applicant it shall, through the Director, give notice 
thereof to the department counsel together with notice of 
ts proposed findings for or against the applicant; with 
respect to each allegation in the Statement of Reasons, 
and shall provide department counsel with an opportunity 
to make an appearance before it, or to file a written 
orief. Within ten (10) calendar days after receipt of 
this notice, department counsel may file with the Board 
a written notice of intention to appear or to file a 
written brief. If department counsel files such written 
notice of intention, the Board shall fix as early a date 
as practicable for filing written brief or making personal 
appearance before it, and, through the Director, shall 
give notice thereof to both department counsel and the 
applicant and at the same time shall furnish the 
epplicant with copies of the tentative decision and 
proposed findings as previously furnished to department 
counsel. 


Personal appearances before the Central Board and written 
briefs filed with the Central Board are intended to permit 
the applicant and department counsel to present their 
positions based exclusively upon the record made before 
the Field Board, and shall not be used as a substitute 
for proceedings before such a Board. Argument may be 
made, but witnesses shall not be heard and testimony 
shall not be taken. 


Under a. and b., above, when the applicant or department 
counsel, as the case may be, has filed a written notice 
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of intention, the other shall be entitled at the — 
designated time to appear personally or file a written 
brief as he may prefer. Failure by him to utilize this 
opportunity shall be deemed a waiver thereof. 


After the applicant and department counsel have sub- 
mitted written briefs or appeared before the Central 
Board, as provided in subparagraphs a. and b., above, 
the Board shall reach a final determination in all 
cases in which it is authorized to do so, and shall 
refer all other cases to the Director for action by 
him in accordance with paragraph H., below. If the 
applicant under subparagraph a., above, or department 
counsel under subparagraph b., above, fails to file 
written notice of intention, or fails, after filing 
such notice, to appear or file a written brief ina 
timely manner, the tentative decision of the 
shall eutamatically become final in all cases in which 
the Board is authorized to make a final determination 
and notice thereof shall be given in accordance with 
paragraph I., below; in all other cases the tentative 
decision shall be referred to the Director for action 
by him in accordance with paragraph H., below. | 


In reaching @ determination or conclusion as hereinabove 


provided, the Central Board may adopt, modify or reverse 
the findings, conclusion, or recommendation of the Field 
Board, or may request further investigation or may return 
the case through the Director to the Field Board with 
{ystructions to take further testimony or conduct other 
proceedings. In each case it shall consider the matters 
set out in paragraph IV.F.3., above. 


In cases in which it is authorized to reach a final 
determination, the Central Board shall prepare an opinion 
which shall include an analysis of the evidence, findings 
of fact and the reasoning on which the determination is 
based. The determination shall be reached by majority 
vote, shall be signed by the members, and made a permanent 
part of the record in the case. If a determination is not 


unanimous, & minority opinion shall be filed. 


Action by the Secretary of Defense or the Administrators. 


Whenever a case falls within the provisions of paragraphs 
IV.E.2.e. or IV.E.2.f. (1) or (2), and the Central Board 'con- 
cludes that access at the specific classification category 
requested is not warranted, the Director shall forward the 
case to the Secretary of Defense or the Administrator of the 
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Federal Aviation Agency, or the National Aeronautics and 
Space Administration as appropriate for determination. The 
determination shall include a review of any determinations 
made pursuant to paragraph IV.E.2.f. (2) (b) dy any official 
other than the Secretary or the Administrator. 


Procedure after final determinations 


1. Final determinations reached by the Central Board shall be 
announced by the Director who shall notify the applicant of 
the determination in his case. Where the determination is 
favorable to the applicant he shall be notified only of 
the final conclusion reached. Where the determination is 
e@verse to the applicant, he shall be notified of (1) the 
final conclusion reached, and (2) whether a finding was for 
or against him with respect to-each allegation in the State- 
ment of Reasons. ‘The Director shall also give appropriate 
notice to the other parties concerned. 


Final determinations reached by the Secretary of Defense or 
the Administrator concerned shall be announced by the Director. 
Where the determination is favorable to the applicant he shall 
be notified only of the final conclusion reached. Where the 
determination is adverse to the applicant, he shall be 
notified only of (1) the final conclusion reached and (2) 
whether a finding was for or against him with respect to 

each allegation in the Statement of Reasons. The Director 
shall also give appropriate notice to the other parties 
concerned. 


Determinations of the Central Board shall be final sudject 
only to: 


a. Reconsideration on its own motion, or at the request of 
the applicant, addressed through the Director, after it 
has made a finding that there is newly discovered 
evidence or that other good cause has been shown; 


Reconsideration by the Central Board at the request of 
the Secretary of Defense, the Secretary of any military 
department, the Director, or when appropriate, the 
Administrator concerned. 


Reversal by the Secretary of Defense or in agency cases 
reversal by the Administrator concerned after consultation 
with the Secretary of Defense. 


J. Authority of the Secretary of Defense, and the Administrators, 
Federal Aviation Agency % National Aeronautics and Space 


Administration 


Nothing contained in this Regulation shall be deemed to limit 
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or affect the responsibility and powers of the Secretary of 
Defense or of any Administrator personally, and without respect 
to this Regulation, to deny or revoke en access authorization 
in @ case affecting his department or agency when he personally 
determines that the provisions of this Regulation cannot be 
invoked consistent with the national security and that the! 
security of the nation requires such denial or revocation of 
access authorization. Such determination shall be conclusive. 


A. Pending Cases 


All cases presently pending in the Office of Industrial Personnel 
Access Authorization Review or before any board constituted under 
any industrial personnel review program shall be processed ‘under 
this Regulation unless a Statement of Reasons has been issued in 
the case and the applicant has been afforded a personal appearance 
proceeding substantially in accordance with the eo of 
this Regulation. 


Reconsideration of Prior Decisions 


1. Decisions rendered under any industrial personnel review 
program prior to the effective date of this Regulation 
which denied or revoked an access authorization may be 
reconsidered by such boards as the Director deems appropriate 
at the request of the applicant, addressed through the! 
Director, after a finding by the appropriate board that there 
is newly discovered evidence or that other good cause has 
been shown. Whenever a final determination of denial or 
revocation based upon a personal appearance proceeding jis 
found to have been unauthorized at the time it was made, 
authority is hereby delegated to the Director, Office of 
Industrial Personnel Access Authorization Review, to vacate 
such final determination and all subsequent administrative 
action predicated thereon and to take such other steps as 
may be deemed necessary to complete reconsideration of | the 
case. 

| 

In cases where an access authorization has been previously 
granted and a Department of Defense agency or activity, 
receives additional derogatory information which was not 
considered by a board at the time it decided the case, such 
agency or activity, when it is of the opinion, after reviewing 
the complete file including the record of any prior proceedings, 
that revocation of said authorization is warranted, shall 
forward the case to the Director through appropriate channels 
for referral to the Screening Board in accordance with: 
paragraph IV.B. 
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C. Monetary Restitution 


If an applicant suffers a loss of earnings resulting directly 
from a suspension, revocation, or denial of his access authoriza- 
tion, and at a later time a final administrative determination is 
made that the granting to him of an access authorization at least 
equivalent to that which was suspended, revoked or denied, would 
be clearly consistent with the national interest and it is 
determined by the board making a final favorable determination 
that the administrative determination which resulted in the loss 
of earnings was unjustified, reimbursement of such loss of earnings 
may be allowed in an amount which shall not exceed the difference 
between the amount the applicant would have earned at the rate he 
was receiving on the date of suspension, revocation, or denial of 
his access authorization and the amount of his interim net 
earnings. The filing and processing of any such claim shall be 

in accordance with such regulations as the Secretary of Defense 
may prescribe after consultation with the Administrators. Payment 
shall be limited to claims administratively determined to be just 
and equitable. No applicant shall be compensated for any increase 
in his loss of earnings caused by his voluntary action in unduly 
delaying the processing of his case under any industrial personnel 
review program. Payments under this provision shall be in full 
satisfaction of any and all claims, of whatever nature they may 
be, which the spplicant has or may assert against the United 
States, or the Department of Defense or any of its agencies or 
activities, or the Federal Aviation Agency, or the National 
Aeronautics and Space Administration, or any of them, by reason 
of or arising out of the suspension, revocation or denial of 
access authorization. 


Effective Date 


This Directive is effective immediately. 


fs s{ee 


Secretary of Defense 


Enclosure - 1 
Executive Order 10865 
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SAFEGUARDING CLASSIFIED INFORMATION 
WITHDOI INDUSTRY 


WHEREAS it is mandatory that the United States protect itself 
against hostile or destructive activities by preventing unauthorized 
disclosures of classified information relating to the national defense; 
and : 


WHEREAS it is a fundamental principle of our Government to 
protect the interests of individuals against unreasonable or unwarranted 
encroachment; and 


WHEREAS I find that the provisions and procedures prescribed 
by this order are necessary to assure the preservation of the integrity 
of classified defense information and to protect the national interest; 
and i 

WHEREAS I find that those provisions and procedures recognize 
the interests of individuals affected thereby and provide maximum pos- 
sible safeguards to protect such interest: 


NOW, THEREFORE, under and by virtue of the suthority vested 
in me by the Constitution and statutes of the United States, and as 
President of the United States and as Commander in Chier of the armed 
forces of the United States, it is hereby ordered as follows: | 


SECTION 1.(a) The Secretary of State, the Secretary of De- 
fense, the Commissioners of the Atomic Energy Commission, the: 
Administrator of the National Aeronautics and Space Administration, 
and the Administrator of the Federal Aviation Agency, respectively, 
shall, by regulation, prescribe such specific requirements, restrictions, 
and other safeguards as they consider necessary to protect (1) releases 
of classified information to or within United States industry that relate 
to bidding on, or the negotiation, award, performance, or termination 
of, contracts with their respective agencies, and (2) other releases of 
classified information to or within industry that such agencies have 
responsibility for safeguarding. So far as possible, regulations pre- 
scribed by them under this order shall be uniform and provide! for full 
cooperation among the agencies concerned. : 
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(>) Under agreement between the Department of Defense and 
any other department or agency of the United States, including, but not 
limited to, those referred to in subsection (c) of this section, regula- 
tions prescribed by the Secretary of Defense under subsection (a) of 
this section may be extended to apply to protect releases (1) of classi- 
fied information to or within United States industry that relate to bidding 
on, or the negotiation, award, performance, or termination of, contracts 
with such other department or agency, and (2) other releases of classi- 
fied information to or within industry which such other department or 
agency has responsibility for safeguarding. 


(c) When used in this order, the term "head of a department" 
means the Secretary of State, the Secretary of Defense, the Commissioners 
of the Atomic Energy Commissi:n, the Administrator of the National 
Aeronautics and Space Administration, the Administrator of the Federal 
aviation Agency, and, in sections 4 and 8, includes the Attorney General. 
The term “department” means the Department of State, the Department of 
Defense, and the Atomic Energy Commission, the National Aeronautics 
and Space Administration, the Federal Aviation Agency, and, in sections 
4 and 8, inclujes the Department of Justice. 


SECTION 2. An authorization for access to classified information 
may be granted by the head of a department or his designee, including, but 
not limited to, those officials named in section 8 of this order, to an indi- 
vidual, hereinafter termed an "applicant", for a specific classification 
category only upon a finding that it is clearly consistent with the national 
interest to do so. 


SECTION 3. Except as provided in section 9 of this order, an 
eutborization for access to a specific classification category may not be 
finally denied or revoked by the head of a department or his designee, 
including, but not limited to, those officials named in section 8 of this 
order, unless the applicant has been given the following: 


(2) A written statement of the reasons why his access authorization 
may be denied or revoked, which shall be as comprehensive and detailed 
as the national security permits. 


(2) A reasonable opportunity to reply in writing under oath or 
affirmation to the statement of reasons. 


(3) After be bas filed under oath or affirmation a written reply to 
the statement of reasons, the form and sufficiency of which may be 
prescribed by regulations issued by the head of the department concerned, 
an opportunity to appear personally before the head of the department 
concerned or his designee, including, but not limited to, those officials 
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named in section 8 of this order, for the purpose of supporting his 
eligibility for access authorization and to present evidence on his behalf. 


(4) A reasonable time to prepare for that appearance. 
(5) An opportunity to be represented by counsel. 


(6) An opportunity to cross-examine persons either orally or through 
written interrogatories in accordance with section 4 on matters not relating 
to the characterization in the statement of reasons of any organization or 
individual other than the applicant. 


(7) A written notice of the final decision in his case which, if 
adverse, shall specify whether the head of the department or his designee, 
including, but not limited to, those officials named in section 8 of this 
order, found for or against him with respect to each allegation in the 
statement of reasons. i 


SECTION 4. (a) An applicant shall be afforded an opportunity 
to cross-examine persons who have made oral or written statements 
adverse to the applicant relating to a controverted issue except that 
any such statement may be received and considered without affording 
such opportunity in the circumstances described in either of the 
following paragraphs: 


(1) The head of the department supplying the statement certifies 
that the person who furnished the information is a confidential inform- 


ant who has been engaged in obtaining intelligence information for : 
the Government and that disclosure of his identity would be substanti- 
ally harmful to the national interest. 


(2) The head of the department concerned or his special 
designee for that particular purpose has preliminarily determined, 
after considering information furnished by the investigative agency 
involved as to the reliability cf the person and the accuracy of the 
statement concerned, that the statement concerned appears to be 
reliable and material, and the head of the department or such special : 
designee has determined that failure to receive and consider such 
statement would, in view of the level of access sought, be substanti- | 
ally harmful to the national security and that the person who furnished 
the information cannot appear to testify (A) due to death, severe 
illness, or similar cause, in which case the identity of the person 
and the information to be considered shall be made available to the 
applicant, or (PD) cue to some other cause determined by the head 
of the department to be good and sufficient. 


(b) \henever procedures under paragraphs (1) or (2) of 
subsection (a) of this section are used (1) the applicant shall be 
given a summary of the information which shall be as comprehensive 
ani detailed as the national security permits, (2) appropriate con- 
sideration shall be accorded to the fact that the applicant did not 
have an opportunity to cross-examine such person or persons, and i 
(3) o final determination adverse to the applicant shall be made only 
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by the head of the department based upon his personal review of the 
case. 


SECTION 5. (a) Records compiled in the regular course of 
business, or other physical evidence other than investigative reports, 
may be received ‘and considered subject to rebuttal without authenti- 
eating witnesses, provided that such information has been furnished 
to the department concerned by an investigative agency pursuant to 
its responsibilities in connection with assisting the head of the de- 
partment concerned to safeguard classified information within industry 
pursuant to this order. 


(>) Records comp: 
other physical evidence 
a controverted issue which, 
inspected by the applicant, 
that: (2) the head of the 
for that purpose has made a pre 
evidence appears to be material, 
or such designee has made 8 determinat: 
consider such physical evidence would, in view of the level of access 
sought, be substantially hermful to the national security, and (3) to 
the extent that the national security permits, & summary or descrip- 
tion of such physical evidence 4s made available to the applicant. In 
every such case, information as to the authenticity and accuracy of 
furnished by the investigative agency involved 
In such instances a final determination adverse 
ly by the bead of the department 


Aeronautics and Space / 
Secretary of State, 
of the Rational Aeronautics and 
in 

order that the applicant may have the op- 
portunity to cross-examine as provided by this order. So far as 
the national security permits, the head of the investigative agency 
4nvolved shall cooperate with the Secretary or the Administrator, 
es the case my be, 4n identifying persons who have made state- 
ments adverse to the applicant and in assisting him in making them 
available for cross-examination. If a person so invited is an officer 
or employee of the executive branch of the Government or a member 
of the armed forces of the United States, the head of the department 
or agency concerned shall cooperate in making that person available 
for cross-exanination- 
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SECTION 7. Any determination under this order adverse to : 
an applicant shall be a determination in terms of the national interest 
and shall in no sense be a determination as to the loyalty of the ap- 
plicant concerned. 


SECTION 8. Except as otherwise specified in the preceding _ 
provisions of this order, any authority vested in the head of a de- 
partment by this order may be delegated to the | 


(1) Under Secretary of State or a Deputy Under Secretary 
of State, in the case of authority vested in the Secretary of State; 


(2) Deputy Secretary of Defense or an Assistant Secretary 
of Defense, in the case of authority vested in the Secretary of 
Defense; 


(3) General Menager of the Atomic Energy Commission, 
in the case of authority vested in the Commissioners of the Atomic 
Energy Commission; i 


(4) Deputy Administrator of the National Aeronautics and 
Space Administration, in the case of authority vested in the Administra- 
tor of the National Aeronautics and Space Administration; 

(5) Deputy Administrator of the Federal Aviation Agency, in 
the case of authority vested in the Administrator of the Federal | 
Aviation Agency; or 


(6) Deputy Attorney General or an Assistant Attorney General, 
in the case of authority vested in the Attorney General. 


SECTION 9. Nothing contained in this order shall be deemed to 
limit or affect the responsibility and powers of the head of a department 
to deny or revoke access to a specific classification category if the 
security of the nation so requires. Such authority may not be delegated 
and may be exercised only when the head of a department determines 
that the procedures prescribed in sections 3, 4, and 5 cannot be invoked 
consistently with the national security and such determination shall be 
conclusive. 


THE WHITE HOUSE 
February 20, 1960 
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APPENDIX "A" 


AMENIMENT OF EXECUTIVE ORDER NO. 10865, SAFEGUARDING 
CLASSIFIED INFORMATION WITHIN INDUSTRY 


By virtue of the authority vested in me by the Constitution and jstatutes 
of the United States, and as President of the United States, and as Commander 
4n Chief of the armed forces of the United States, Executive Order Bo. 1085 
of February 20, 1960 (25 F.R. 1583), is hereby amended as follows: 


Section 1. Section 1(c) is amended to read eas follows: 


"(c) When used in this order, the term ‘head of a department’ means the 
Secretary of State, the Secretary of Defense, the Camissioners of the Atomic 
Energy Comission, the Administrator of the National Aeronautics and 'Space 
Administration, the Administrator of the Federal Aviation Agency, the head 
of any other department or agency of the United States with which the Depart- 
ment of Defense makes an agreement under subsection (>) of this section, and, 
in sections 4 and 8, includes the Attorney General. The term ‘department’ 
means the Department of State, the Department of Defense, the Atcmic Energy 
Commission, the National Aeronautics and Space Administration, the Federal 
Aviation Agency, any other department or agency of the United States with 
which the Department of Defense makes an agreement under subsection (bd) of 
this section, and, in sections 4 and 8, includes the Department of Justice." 


Sec. 2. Section 6 is amended to read as follows: 


"Sec, 6. The Secretary of State, the Secretary of Defense, the Administrator 
of the National Aeronautics and Space Administration, the Administrator of the 
Federal Aviation Agency, or his representative, or the head of any other depart- 
ment or agency of the United States with which the Department of Defense makes 
an agreement under section 1(b), or his representative, may issue, in appropriate 
cases, invitations and requests to appear and testify in order that the applicant 
may have the opportunity to cross-examine as provided by this order. Whenever a 
witness is so invited or requested to appear and testify at a proceeding and the 
witness is an officer or employee of the executive branch of the Goverment or a 
member of the armed forces of the United States, and the proceeding involves the 
activity in connection with which the witness is employed, travel expenses and 
per diem are authorized as provided by the Standardized Goverment Travel 
Regulations or the Joint Travel Regulations, as appropriate. In all other 
cases (including non-Government employees as well as officers or employees 
of the executive branch of the Goverment or members of the armed forces of 
the United States not covered by the foregoing sentence ), transportation in 
kind and reimbursement for actual expenses are suthorized in an smount not to 
exceed the amount payable under Standardized Goverment Travel Regulations. 

An officer or employee of the executive branch of the Goverment or 8 member 
of the armed forces of the United States who is invited or requested to appear 
pursuant to this paragraph shall be deemed to be in the performance of his 
official duties. So far as the national security permits, the head of the 


investigative agency involved shall cooperate with the Secretary, the Administrator, 
or the head of the other department or agency, as the case may be, in identifying 
persons who have made statements adverse to the applicant and in assisting him 

in making them available for cross-examination. If a person so invited is an 
officer or employee of the executive branch of the Goverment or a member of the 
armed forces of the United States, the head of the department or agency concerned 
shall cooperate in making that person available for cross-examination." 


Sec. 3. Section 8 is amended by striking out the word "or” at the end of 
clause (5), by striking out the period at the end of clase (6) and inserting "; 
or” in place thereof, and by adding the following new clause at the end thereof: 


"(7) the deputy of that department, or the principal assistant to the head 
of that department, as the case may be, in the case ef authority vested in the 
head of a department or agency of the United States with which the Department 
of Defense makes an agreement under section 1(b).” 


THE WHITE HOUSE 


Jamary 17, 1961. 
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ADDENDUM 2 


INDEX TO 
PROCEDURAL MATTERS 
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Jencks Rule. ccccccccccccccvcsccvccsccsccessecsesesceseesece 


Requests for Appearance of Witnesses and to Hold 
Procecdings Open Pending Production of Certain 
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Best EvsidonceCuisietelclelcicieleiclelcicloleleivicicielelelolerercleieieicfeleleicleiclejerleleioreioles 


Availability During PAP of Copies of Transcript......eeeeee9 


PROCEDURAL MATTERS 
Motion to Produce Witnesses and Documents (1-49, Attach= 
ments Ll and 2) | 


a. Poole Letter 


Inasmuch as the Philco Corporation refused to: furnish 
the Poole letter in response to requests by the Department and 
Counsel for the Applicants, Counsel for the Applicants abandoned 
that part of his Motion, (32) Renewed requests with negative 
results. (T. 52-54, 63-69) 


b. Complete Berry Memorandum 


Because the Government furnished Counsel for the Appli- 
cants with an excerpt of the memorandun (Gov. Ex. A-2)' and 
because Department Counsel stated that the excerpt represented 
the only copy of the memorandum that the Government had, 

Counsel for the Applicants accepted that representation. (32) 


c. The January Document 


Counsel for the Applicants accepted the Government's 
veer that the Government did not have the document) available, 
32) 


ad. Document B 


Counsel for the Applicants submitted to the Field 
Board the question of production of Document B. Deparitment 
Counsel represented to the Board, through his reply to! the 
Motion to Produce, that Document B was in the possession of 
the Government, was classified at the level of Secret, and 
would not be released to Counsel for the Applicants although 
a witness would appear at the proceeding who would testify 
as to the general nature of the contents of the document and 
its classification. Counsel for the Applicants and Depart— 
ment Counsel were notified that the Motion as to Document B 
was denied, (67) 


e. Motion to Produce From FBI Statements of Witnesses 


Counsel for the Applicants desired the production of 
any statements made to the FBI by fifteen named persons. De~ 
partment Counsel represented that he would endeavor to produce 
as many of the statements as the Department of Justice would 
release for use in situations analogous to those governed by 


the so-called Jencks Statute and Rule, Because of the repre~ 
sentation of Department Counsel and because of the impotency 

of the Board in the area, that part of the Motion was denied. 
(33, 67) 


f. and g. Abandoned by Counsel for the Applicants be=- 
cause of recognition of the inability of Department Counsel 
to accomplish the action requested. (26, 33) 


The Motion also contained a request for the production of 
certain named witnesses. Department Counsel agreed to assist 
Counsel for the Applicants in their efforts to obtain the 
presence of witnesses at the proceeding. (33-36) Elsewhere 
in the record, it is reflected that both Department Counsel 
and the Field Board furnished the cooperation requested. 


2. Motion for Consolidation (Attachments 3, 4 and 5) 


The Motion was filed by Department Counsel and an Opposition 
Reply was submitted by Counsel for the Applicants. From this 
joindcer, there arose a stipulation which provided, in essence, 
that the evidence presented in the Becker proceeding would, 
insofar as it might pertain to Taglia, be considered as having 
been obtained by deposition and be incorporated in the Taglia 
preceeding. (66) 


3. Motion to Produce Document B 


Document B cannot be made available. (142) 


4, Motion to Return Case to Department of Defense 


Counsel for the Applicants moved that the Examiner report 
the case of Becker back to the Department of Defense because 
there could not be accorded to Becker the protections granted 
to him by Section 3 of Executive Order 10865 in that --- 


1, Full opportunity to cross-cxamine persons who had 
made oral or written statements adverse to the 
Applicant had been denied. 


Berry attained refuge behind the claimed attorney 
client privilege and refused to produce the Poole 
letter and the full text of the memorandum of the 
mectings at Philco on August 22, 1962. 


Philco witnesses, other than Berry, refused to 


produce the Pacle letter and the full text of the 
memorandum of the meetings of August 22, 1962. 
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4. Poole refused to submit to cross—examination 
concerning the July 17, 1962 letter or to er 
any questions with respect to it. 


Motion in all its aspects was denied. (1233) 


Motion to Dismiss So Much of the Statement of Reasons as 


Refers to Document B Insofar as Becker Might be Concerned 


The Motion was denied. (1233) 


Witnesses Present with Personal Counsel 


Discussion was had concerning whether witnesses might have 
counsel present with them when they testified. (63-64, 66) 
A ruling was made that attorneys appearing with witnesses 
might be considered as alter egos and might consult with their 
clients though they might not participate in any part of the 
proceeding. Counsel for the Applicants consented to the 
presence of attorneys with witnesses, (76) Later, the same 
Counsel withdrew that consent. (118) It was subsequently 
ruled that the witness might have his attorney present for 
the purpose of consultation with him. (199-203, 211~216) 
Counsel for the Applicants renewed their opposition to counsel 
being present with witnesses and the prior ruling was adhered 
to, (1955) The ruling was applied when Transue testified and 
Attorney Wolf was present during his testimony. (219) | 
Attorney Wolf was also present during the testimony of Bailey 
(745) and of Beck and Jones. Attorney Mackall was present 
during the testimony of Poole. (770, 1041) 


7. Declination to Identify Confidential Informants : 


FBI Agent Byrnes declined to disclose the name of an 
individual who called the Federal Bureau of Investigation, 
the result of the call being an interview of Mrs, Poole 
by Byrnes. It was ruled that the Examiner could not instruct, 
request nor direct the witness to answer a question concerning 
the identification of the caller if the witness took the 
position that that identity was a confidential matter which 


he could not disclose, (171~179) 


8. Refusal of Witnesses _to Answer Questions 
| 

a. Upon advice of counsel, Poole refused to answer any 
questions with reference to the letter dated July 17, 1962 
and sent by hor to Transue. (1044 Counsel for Poole 
explainad his position for the meconal (10531081) Elsee 
where Poole refused to answer questions on the advice of 
counse., ese at was pods that the EES had no 
authority 
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b. Berry refused to answer questions as to the contents 
of the Poole letter or to testify as to the August 22, 1962 
memorandum beyond the extract which was entered into evidence, 
asserting the existence of a relationship of attorney and 
client between him and the Philco Corporation as to those 
documents and as of the time he acquired his knowledge of 
them and their contents. (518-524, 528-529, 537, 557-561, 
563, 575, 580; 626) The position of Berry was honored by the 
Examiner. 


Ss. Refusal of Witnesses to Produce Documents 


a. Upon the advice of counsel, Poole declined to pro- 
duce a copy of her June 19, 1962 Notice to Philco of intent 
to resign. It was ruled that it was irrelevant and immaterial 
in this particular proceeding as to whether the witness did 
or did not produce a copy of the notice. (104, 1007) 


b. Beck, after consultation with counsel, re~expressed 
the Philco position that the Poole letter and the complete 
Berry memorandum would not be produced at the proceeding. 
(1885-1886) 


c. Counsel for the Applicants requested that the Examiner 
instruct the witness Transue to furnish a copy of the report 
which he submitted to Philco Corporation concerning the January 
and March incidents. Transue testified he had turned the re- 
port over to the Philco Corporation and did not have it in his 
possession. The request of Counsel was denied. (339-341) 


ad. Jones testified that he did not have the Transue 
report and that as far as he was concerned the Philco Corpora- 
tion would not produce it. (1978-1980) 


e. On frequent occasions, Counsel for the Applicants 
sought to have witnesses produce the full Berry memorandum, 
Upon their refusal to do so, the Examiner denied requests of 
that Counsel that the Examiner instruct the witnesses to 
produce the full memorandum, (438-441, 482-491, 504, 528, 
1227) 


10. Hearsay 


On several occasions during the proceeding, the question 
of the admissibility of hearsay evidence was raised, In 
admitting some and declining to admit other, this Examiner 
was guided by relevancy, materiality and possible repetition. 
(91-92, 97, 420, 437, 635, 1106, 2246-2252) On the pages 
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last cited, there is reflected an effort by Counsel for 
the Applicants to have Becker testify as to the contents 
of the Poole letter, which he had never seen, It was 
ruled that, while the contents of the Poole letter night 
have some pertinency to the civil suits of the Applicants 
against Poole, its contents were irrelevant in this pro- 
ceeding and Becker was not permitted to testify as to 

the purported contents. 


11, Conduct and Comments of Counsel 


a. Both Department Counsel and Counsel for the Appli~ 
cants described the conduct of the other as being objiectionable. 
(520-521) | 


b. Request of Counsel for the Applicants that Poole be 
again reminded of the provisions of Section 1001, Title 18, 
U. S. Code was denied because the provision had already 
been read to the witness, (1043) 

c. There was a statement by Counsel for the Applicants 
that Department Counsel was putting words in the mouth of 
Poole. (1085) 


d. Following comment by Department Counsel as to the 
form of amateur interference by Counsel for the Applicants, 
there was a statement by the latter that the record should 
indicate the theatrical maneuvers of Department Counsel 
throughout the vroceeding (1145) 


e. There was an effort by Applicants’ Counsel to re~ 
fresh recollection of witness when there was no showing that 
recollection needed refreshing. (1372-1376) 


{f. Counsel for the Applicants stated that he waren 
record to show his objection to the manner of cross--examination 
by Department Counsel because he was shouting at the witness 
McGinty and obviously trying toimtimidate him. The CHIRSS 
had no such reaction, (13971398) 


g. Department Counsel objected to efiort by Counsel 
for the Applicants to show through Taglia that certajn docu-~ 
ments marked "Company Official" were given to hin by McGinty 
at the same time as Document A was given to Taglia when 
Counsel for the Applicants had failed to inquire in the same area 
of McGinty, Applicants? Counsel]. stated that failure ito do so 
was an error and there was no design or scheme in connection 
with it, (€1505.-2504) 
| 


h. Applicants* Counsel asserted that Department 
Counsel was trying to intimidate witness Taglia. Overruled 
because contrary to fact. (1653-1654) 


i. Counsel for the Applicants alleged that Department 
Counsel would try to evade bringing in the Poole letter. 
(fT, 198) The record clearly indicates that Department 
Counsel made diligent effort to obtain the Poole letter, 
but the Philco Corporation simply refused to release it. 


je It was requested by Counsel for the Applicants that 
the witnesses be read the entire contents of Section 1001, 
Title 18, U. S. Code rather than the paraphrased version con- 
tained in the Directive. Granted (432), though shorter 
version was and is deemed to be adequate. 


Kk, Despite statement by Counsel for the Applicants 
that be would not accept an "I don*t know” answer from Poole, 
it was ruled that such an answer was responsive. (993-994) 


1. It was suggested by Examiner to Counsel for the 
Applicants that in other than matters of a preliminary nature, 
Counsel should adhere as much as possible to the customary 
means of eliciting information from a witness on direct 
aan ané avoid leading questions as much as possible. 

1124) 


m, Counsel for the Applicants asserted that there 
must be continual arguments after rulings by the Examiner, 
(1302) 


n. There was admonition by Examiner to both Counsel 
to refrain from improper comment (397), interruption (1054-1055), 
inappropriate gratuitous comment (1116), bickering (1118), 
and quibbling (1304). 


12, Criticism of Personal Appearance Proceedings and Security 
Progran 
In addition to the Motion described in Item 4 above, 


Counsel for the Applicants made several comments about 
personal appearance proceedings and the security program. 


a, Applicants’ Counsel stated that personal appearance 
proceeding does not meet requirements of due process. (73, 202) 


b. Counsel for the Applicants asserted that the 
personal appearance proceeding was as much adversary as any 
be had evex been in. (110) Repeated (1019) 


c. Counsel for the Applicants stated that if the 
Department of Defense wanted to make personal. appearance 
proceedings completely consistent with due process and with 
the requirements of the Government, they should have sought 
regulatory or statutory authority for the power of subpoena. 
(123) 

d. Counsel for the Applicants asserted that exposure 
of Taglia to a personal appearance proceeding was motivated 
by malice and not by the honest effort of the Department of 
Defense to determine the appropriateness of access aythoriza~ 
tion for him, (T. 73) 


13. Examiner*s Conduct 

During the course of the proceedings, Counsel for the 
Applicants stated for the record his objection to the 
Examiner's conduct of the proceedings and charged that 
everything the Examiner had done since the witness Poole 
was on the stand had been designed to protect the witness, 
(921) The same Counsel also implied that the rulings of the 
Examiner were unfairly favorable to the Government. (2658) 
It may be stated only that it was necessary at the proceeding 
to confine the receptinn of evidence to such matter as might 
be reasonably relevant to the Statement of Reasons. It 
seemed to this Examiner that Counsel for the Applicants was 
unable to form or retain a continuing conception of the 
difference in purposes between a personal appearance pro= 
ceeding and the civil suits in which he was interested. Any 
rulings were made under the guidance furnished by the con= 
trolling Directive, 
14, Repetition 

On many occasions during the proceeding, questions 
arose concerning the repetitious nature of questions and 
rulings were made with respect thereto. (641-645, 654, 
1002, 1011, 1018, 1047, 1051, 1070, 1071, 1081, 1421, 1422) 


15. Relevancy 


a. It was ruled irrelevant as to whether Poole’ ever 
expressed an opinion to Becker that the men in the office 
shouldn't be engaged in taking care of little petty details, 
that that was what the secretaries were there for, (2036) 


b. It was ruled irrelevant as to how many scissors 
there were in the Washington office of the Philco Corporation 
at the time of the so-called scissors incident, (103 7) 


c. A Motion by Department Counsel to strike as! 
irrelevant testimony of Taglia as to Applicants* Ex. Y 


q : 


and BB (documents purportedly received by Taglia at the 
same time he allegedly received Document A) was granted. 
(1519=1523) 


That ruling was later modified as to Applicants’ 


Ex. BB and testimony was received concerning that document. 
(1532) 


The original Motion of Department Counsel to strike 
the testimony as to Applicants* Ex. Y and BB was withdrawn 
and it was ruled that any such testimony might remainim the 
record. (1567) 


dad. After an objection by Department Counsel on the 
grounds of irrelevancy to a question posed to Beck by Counsel 
for the Applicants had been sustained and Counsel for the 
Applicants expressed 2 desire to support his contention by 
stating his grounds for the record, he was advised that he 
might submit a statement containing his supporting reasons. 
(2043-2044) No such statement was ever submitted, 


e. Counsel for the Applicants stated that he intended 
to establish that the D. C, Labs incident and its relationship 
to Mrs. Poole was a complete fabrication on Transue's part. 

It was ruled that any evidence in that area would be 
irrelevant in the personal appearance proceeding. (2050-2051) 


£. After Beck had testified that he had never seen the 
Poole letter but stated he had been informed that it contained 
statements or allegations of personal misconduct by employees 
of the Philco Washington office, an objection by Department 
Counsel to bis testifying as to what he was told in that area 
was sustained on the grounds that any such testimony would 
not reasonably pertain to the Statement of Reasons, and would, 
therefore, be irrelevant. (1888-1889) 


g. Though Counsel for the Applicants was advised that 
the patriotism of Becker was not a matter before the Board 
for consideration, that Counsel insisted upon including that 
word in his reputation type questions to witnesses. (1350) 


h. Counsel for the Applicants sought to introduce 
evidence to show that a television program of January 23, 1963 
contained exactly the same kind of information that was in 
Document B and upon objection, it was ruled that any such 
evidence would not be relevant to the allegations in the 
Statement of Reasons. (738~740) 


16, Jencks Rule 


There was utilized during the proceeding the procedure 
contemplated in sitvations analogous to those covered 
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by the so-called Jencks Rule or Statute. A report properly 
identified by FBI Agent Gaffney was admitted into evidence 

as Gov. Ex. D after that excised exhibit was compared iwith the 
unexpurgated version of the document and it was found, as 
represented by Department Counsel, that only certain admini- 
strative material had been excised. (669-671) 


17. Requests for Appearance of Witnesses and To Hold Proceeding 
Open Pending Production of Certain Evidence 


a. Throughout the proceeding, Counsel for the Applicants 
made requests for assistance in effecting the presence of 
witnesses, Department Counsel and Field Board personnel made 
every effort to comply with requests of that Counsel. It was 
the decision of that Counsel to call no additional witnesses. 
(2634, 2751) 


b. Counsel for the Applicants requested that the 
personal appearance proceeding remain open until there could 
be obtained certain depositions sought with respect to 
civil suits pending against Mrs Poole. The request was 
denied. (2744-2746) 


18. Best Evidence 

a. The efficiency rating form which Becker made out on 
Poole in January 1962 was not available and Becker YS 
as to its contents, (2153-2163, 2167) 


b. A photostatic copy of a form showing Poole’s. 
Philco Statement of Earnings and Deductions for Week Ending 
10 June 1962 was admitted into evidence when identified 
by Becker as an official Philco Corporation statement for 
check purposes, the original document having been secrance 
unavailable, (2316-2318) 


19, Availability During PAP of Copies of Transcript 


Because a long proceeding was anticipated early, this 
Examiner decided that copies of the transcript would not be 
made available to either Department Counsel or Counsel for 
the Applicants until the proceedings had terminated. That 
decision was based upon the belief that utilization of 
the transcript by either Counsel would further prolong the 
proceedings. (2164) 


